“No pleasure is comparable 
to the standing upon the van- 
tage-ground of truth.”— Fran- 
cis Bacon, Of Truth. 
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Personal Holding Company Tax— 


Incorporated Agencies 


Reporting to our readers this month ts 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


TNTIL RECENT YEARS it appeared 
that there was little danger of the usual 
incorporated insurance agency being held 
liable for the personal holding company pen- 
alty taxes, unless investment operations be- 
came paramount or other unusual conditions 
prevailed. However, by a ruling dated Jan- 
uary 24, 1955, involving an incorporated 
agency in the State of Wyoming, the Inter- 
nal Revenue Service concluded that the insur- 
ance commissions received by the corporation 
attributed to the personal efforts of the two 
stockholder-owners constituted personal hold- 
ing company income within the comprehen- 
sion of Section 543(a)(5) of the Internal 
Revenue Code of 1954, This ruling carried 
with it such grave potential possibilities to 
incorporated insurance agencies throughout 
the country that the National Association of 
Insurance Agents, through their executive 
committee, assumed the case of the taxpayer 
involved in order to seek a reversal oj the 
ruling. 

The NAIA became active in this matter 
because, in addition to regular corporate 
income taxes, personal holding company tax 
provisions as contained in Sections 541-547 
of the Internai Revenue Code of 1954 apply 
an almost confiscatory tax rate of 75 per 


2 


cent of the first $2,000 and 85 per cent on 
the remainder of the undistributed personal 
holding company income. The penalty tax 
would apply generally to net income remain- 
ing after deduction of dividends and regular 
federal income taxes. 

Certain tests are applied by the law in 
determining the existence of a personal 
holding company. Two general conditions 
are first applied: ownership and source of 
income. For the ownership test, the law re- 
quires that 50 per cent or more of the cor- 
poration’s stock be owned by five or fewer 
individuals, including members of their fam- 
ilies. The source-of-income requirement was 
that 80 per cent or more of the corporation’s 
gross income be derived from certain sources, 
such as dividends, royalties and annuities. 
Included in the sources of income are “per- 
sonal service contract” payments. 


The particular section of the tax laws 
under which the taxpayer agency was orig- 
inally found by the Internal Revenue Serv- 
ice to be vulnerable was Section 543(a)(5) 
which, in addition to the two general tests, 
further defined income from personal serv- 
ice contracts as “amounts received under a 
contract under which the corporation is to 
furnish personal services, if some person 
other than the corperation has a right to 
designate by name or by description, the 
individual who is to perform the services 
or if the individual who is to perform the 
services is designated by name or by descrip- 
tion in the contract.” This subsection is 
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further refined by a qualification that if shall 
apply with amounts 
services under a particular contract only 


respect to received for 


tT, at 


i 
5 per 


some time during the taxable year, 2: 
cent or more of the value of the outstanding 
stock of the corporation is owned directly 
or indirectly by or for the individual who is 
to perform or may be designated to-perform 
the services. 

Counsel for the NAIA submitted detailed 
briefs and other data to the Internal Revenue 
Service, and, after numerous 
the aforesaid ruling was reversed. 
text of the latest ruling is quoted: 


conferences 


The full 


“This is in reply to your communication 
of June 30, 1955, requesting reconsideration 
of our ruling letter of January 24, 1955, rela- 
tive to the application of section 543(a)(5) 
of the Internal Revenue Code of 1954 to the 
above-named taxpayer. 

“The pertinent facts, as previously sub- 
mitted by the taxpayer, are enumerated 
below: 

“1. R. H. Whitfield Agency, Inc., is en- 
gaged in the business of writing fire and 
casualty agent for 
various insurers. 

“2. Under the laws of the State of Wyo- 
ming, only an individual may be licensed as 
an insurance broker or agent. Accordingly, 
two officers of the corporation, namely, R. 
H. Whitfield and C. G. Bartels are individu- 
ally licensed and devote their full time to 
the selling of insurance as employees of the 


insurance policies as 


corporation. 

“3. An office employee who is not a 
stockholder or officer of the corporation is 
licensed under an insurance solicitor’s li- 
cense. This employee takes care of numer- 
ous routine small policy applications which 
are made directly at the offices of the cor- 
poration. 

“4. All agency agreements are executed 
on behalf of the corporation. Every policy 
including those written by the licetsed of- 
ficers is issued under the name of the cor- 
poration as agent for the particular company 
involved. The insurance commissions earned 
from the sale of the insurance are payable to 
the corporation. 

“Additional information furnished by you 
under date of July 26, 1955, discloses that 
the above-named individuals directly or in- 
directly own the entire outstanding stock of 
the corporation in the following percentages : 


“Mr. C. G. Bartels ... 27.47% 
“Mr. R. H. Whitfield 72.53% 


“Total 100.00% 


Report to the Reader 


THIs ISSUE IN BRIEF 
CHE JouRNAL is 
pleased to pre- 


INSURANCE Law 
publish the papers 
sented before the Brooklyn Law 
School Forum in De- 
cember of last year. This forum was 


Insurance Law 


organized by, and under the direction 
Martin H. Weyrauch, 
chairman of the Committee. 
He is to be congratulated for his 
work in obtaining 
known insurance authorities for speak- 


of, Professor 
Forum 


excellent well- 


ers at the forum. 


The first session of the forum was 
introduced by Jerorne Prince, Dean 
of the Brooklyn Law School. After- 
wards Justice David W. Peck, James 
B. Donovan and J. Noble Braden 
discussed, respectively, what practical 
steps insurers can take to relieve the 
problem of the law’s delay in relation 
to jury trials, regulation of insurance 
in the and arbitration as a 
means of settling insurance claims. 


States, 


In the second session, Raymond N. 
Caverly, Leffert Holz, Bert Ccetton, 
John F. McAlevey and William B. 
Folger analyzed the new “voluntary 
endorsement” involving protection for 
claims against the uninsured motorist, 
insurance law administration, replace- 
ment factor in fire insurance, 
accident and health regulations, and 
the operation of the New York State 
Insurance Fund. 


cost 


final session, N. Morgan 
Woods, John c Pyle, ¥e:; Morris 
Permut and Harry F, Perlet were 
the speakers. They discussed, respec- 
tively, the Nationwide Inter-Company 
Arbitration Agreement; Sections 104, 
105, 106 and 213 of the Internal 
Revenue Code of 1954 in relation to 
accident and sickness insurance; title 
nisurance and foreclosure im rem by 
the City of New York; and new 
matters in the fire insurance business. 


In the 


“Section 543(a)(5) of the Internal Reve- 
nue Code of 1954 provides that the term 
‘personal holding company income’ means 
the portion of the gross income which con- 
sists of: 

“*(5) Personal Service Contracts.— 

“*(A) Amounts received under a con- 
tract under which the corporation is to 
furnish personal services; if some person 
other than the corporation has the right to 
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designate (by name or by description) the 
individual who is to perform the services, 
or if the individual who is to perform the 
designated {by name or by 
description) in the contract; and 


services is 


“*(B) Amounts received from the sale 
or other disposition of such a contract. 


“*This paragraph shall apply with respect 
to amounts received for under a 
particular contract only if at some time 
during the taxable year 25 percent or more 
in value of the outstanding stock of the 
corporation is owned, directly or indirectly, 
by or for the individual who has performed, 
is to perform, or may be designated (by 
name or by description) as the one to 
perform, such services.’ 


services 


“A study of the contract between the 
and The Yorkshire Insurance 
Company (which taxpayer’s brief states is 
typical of the contracts it enters into with 
companies it represents) discloses that the 
individual who is to perform the services 
in writing the insurance is neither men- 
tioned nor described therein, nor is it indi- 
cated that any person than the 
taxpayer will have the right to name or 
designate such individual. 


taxpayer 


other 


“After giving careful consideration to 
your contentions, it is concluded that the 
insurance commissions in question will not 
qualify as personal holding company in- 
come within the comprehension of section 
543(a)(5) of the Internal Revenue Code of 
1954. The opinion expressed in our ruling 
letter to the taxpayer, dated January 24, 
1955, may be disregarded.” 


Still outstanding is another ruling, in 
which the Internal Revenue Service ruled 
as follows: 

Com- 


“Section 502.—Personal Holding 


pany Income, 

“Regulations 118, Section 39.502-1: Per- 
sonal Holding Company income. Rev. Rul. 
54-34 


“The M Corporation, a corporation en- 
gaged in the business of selling fire insur- 
ance, is the assignee of certain insurance 
agency agreements to which A and his son 


A owns more than 25 percent 
the outstanding stock of M 
The insurance agency agree- 
ments were entered into during a period in 
which A and his son were engaged in the 
business of selling fire insurance under a 
partnership agreement, and provide in part 
that A or his son are nained as agent for a 
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are parties. 
in value of 
Corporation. 


fire insurance company, with ‘full power and 
authority to receive and accept proposals 
for insurance covering such classes of risks 
as the company may, from time to time, 
authorize to be insured; to collect, receive, 
and receipt for premiums on insurance 
tendered by the agent to and accepted by 
the company . The fire insurance 
company has not relinquished its right to 
name the individual who may accept insur- 
ance risks on its behalf under the contract. 
Held, under the provisions of section 502(e) 
of the Internal Revenue Code, commissions 
received by M Corporation pursuant to the 
contract constitute personal holding com- 
pany income. Cf. General Management Cor- 
poration v. Commissioner, 135 Fed. (2d) 882, 
certiorari denied, 320: U. S. 757.” 

The incorporated insurance agency which 
was subject to the above-quoted ruling 
came under the classification.regarding in- 
come from personal service contracts. The 
Internal Revenue Service held that inas- 
much as the corporation itself received the 
commission income, and the stockholder 
who owned more than 25 per cent of the 
stock of the corporation was designated by 
the insurance company as the person to per- 
form the necessary insurance agency service 
under the agency-company contract, the 
personal holding company provisions of the 
Internal Revenue Code were invoked to 
impose the heavy penalty tax. This repre- 
sents probably a most unusual situation, 
but it should serve as a caution to incorpo- 
rated insurance agencies subject to the 
general requirements for the classification 
of a personal holding company that the 
corporation itself should be a party to the 
agency-company contracts. This should 
distinguish the situation from one where 
services of some particular person or some 
individual would be designated by a person 
other than the corporation. 


This liability te personal holding com- 
pany taxes might also be unwittingly in- 
curred by some incorporiited insurance 
agencies which derive substantial amounts 
of income from sources other than insurance 
production, such as dividends, interest, sales 
or exchanges of securities and rents. 


Since the imposition of this penalty tax 
would be a serious burden upon affected 
corporations, those insurance agencies 
which might possibly come under the pro- 
visions of the personal. holding company 
tax sections of the Internal Revenue Code 
should secure an up-to-date analysis of their 
status by their counsel. [The End] 
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A Report from the 


In order to bring our readers all of the 
excellent papers presented before the Brook- 
lyn Law School Insurance Law Forum, the 
usual staff-prepared departments of the 
JourNAL, with the exception of “What the 
Courts Are Doing” (page 75), had to be 
limited to these few paragraphs, 


What the Legislators Are Doing 


The Second Session of the Eighty-fourth 
Congress commenced this month. One of 
the most remarkable features of the session 
to date is the great number of federal dis- 
aster insurance acts which have been intro- 
duced. This, of course, is a result of the 
great publicity that has been given to the 
problem of providing disaster insurance. 


One of those introducing a disaster insur- 
ance bill was Congressman Aime J. Forand 
of Rhode Island. His bill (H. R. 7897) has, 
for its primary purpose, the providing of 
inSiaance coverage at a reasonable cost for 
the average family, both home owners and 
tenants. It also provides disaster insurance 
for business and industries to a limited 
amount. 


Recent Opinions 
of Attorneys General 


OLORADO—Domestic insurers may 

invest their funds in Federal National 
Mortgage Association Management/Liqui- 
dation Notes if the association is solvent 
and not in default in the payment of interest 
on its bonds at the time the investment is 
made.—The question arose whether Colorado 
insurers may legally invest their funds in 
Management and Liquidating Notes to be 
issued by the Federal National Mortgage 
Association under authority of the Federal 
National Mortgage Association Charter Act 
(12 USCA 1716). The Attorney General 
noted that the investments of domestic in- 
surers are governed by the provisions of 
Chapter 72, Article 2, Sections 8-10, of the 
1953 Colorado Revised Statutes. 


After examining the statutes referred to 
above, the Attorney General ruled that the 
investment of insurance funds in the Man- 


Report from the Editor 


Editor ... 


agement and Liquidation Notes is appar- 
ently lawful if the association is a solvent 
corporation—Opinion of the Colorado At- 


torney General, November 15, 1955. 


YOUTH DAKOTA—lIt is permissible for 
a capital stock life insurance company to 
amend its articles of incorporation in order 
to change its stock from assessable to non- 
assessable._-The Commissioner of Insurance 
asked the Attorney General whether South 
Dakota capital stock life insurance com- 
panies may amend their articles of incor- 
poration to change their stock from assessable 
to nonassessable. The Attorney General re- 
ferred to Section 11.0306 of the South Dakota 
Code, which provides as follows: 


“The directors of any corporation formed 
or existing under the laws of this state, after 
one-fourth of its capital stock has been sub- 
scribed may levy and collect assessments 
upon the subscribed capital stock thereof, 
for the purpose of paying expenses, con- 
ducting business, or paying debts, in the 
manner and form and to the extent provided 
in this chapter.” 

Reference was also made to Section 31.1005, 
under the heading of “Insurance Company,” 
which reads as follows: 


“The any stock insurance 
company organized under the laws oi this 
state may assess such a percentage of the 
capital stock as they deem proper.” 


Direct rs of 


The Attorney General noted that in both 
of the above sections it is provided that the 
directors may make such assessments. Thus, 
he stated it is not mandatory for the di- 
rectors to make the assessment. He con- 
cluded that capital stock life insurers have 
a right to amend their articles of incorpo- 
ration in order to change their stock from 
assessable to nonassessable.—Opinion of the 
South Dakota Attorney General, October 4, 
1955. 


State Department Rulings 


An automobile liability insurance policy 
with an insolvent insurance company is insuf- 
ficient proof of financial responsibility even 
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though the contract meets the statutory 
requirement of the financial responsibility 
law, the Florida Insurance Commissioner 
recently ruled. 


that a 
policy 


declared 
invalid must 
requirements imposed 
the law or suffer the loss of 
license, 
tration or both. However, the ruling con- 
tinued, if the insolvent company regains 
sound financial footing, the then vaiid policy 
may be substituted in lieu of other security 
which might have been deposited with the 
state treasurer as a response for damage 


The Commissioner per- 


son holding such an 
either satisfy the 
upon him by 
his driver’s vehicle 


motor regis- 


claims. 


Evidence that the company has been re- 
refinanced will 
effect restoration of licenses or tags which 
might have been suspended. 


organized or also serve to 


Books and Articles 


Life Insurance. Mildred F. Stone. Bell- 
man Publishing Company, Post Office Box 
172, Cambridge 38, Massachusetts. 1955. 
32 pages. $1. 


This is one of a series of monographs in 
the Vocational and 
graph Series. These monographs are used 
in connection with guidance activities wher- 
ever general counseling work is conducted 
and for individual reference purposes in the 
choice of a career. 


Professional Mono- 


The manuscript for this monograph was 
written by a staff assistant to the president 
of the Mutual Benefit Life Insurance Com- 
pany. 


The pamphlet includes material on the 
history of life insurance, qualifications for 
employment, training required, types of jobs 
offered, methods of entry, opportunities for 
advancement, earnings, general trends in 
the industry and sources of further infor- 
mation. 


Long Term Guaranteed Renewable Disa- 
bility Insurance. O. D. Dickerson. Health 
and Accident Underwriters Conference, 208 
South La Salle Street, Chicago 4, Illinois. 
1955. $2. 


With interest in) noncancelabie accident 
and health insuran¢e at a high, the Health 
and Accident Underwriters Conference. has 
published a new bceok on the subject, inde- 
pendently researched and written by an 
insurance educator. Mr. Dickerson is an 
insurance instructor, Wharton School of 
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Finance and Commerce, University of Penn- 
sylvania. The book is published under the 
auspices of a fund set up as a memorial to 
the late Harold R. Gordon, managing di- 
rector of the conference. 

Aspects of Workmen's 
Compensation. Council on Industrial Health. 
American Medical Association, 535 North 
Dearborn Street, Chicago 10, Illinois. 1955. 
96 pages. 


Some Monetary 


A substantial deficiency in pertinent liter- 
ature of the past has been the lack of 
comprehensive information on the trend of 
dollar incurred for indemnity and 
medical benefits under workmen’s compen- 
sation. To meet this need, this study pro- 
vides the medical profession with a source 
book of information in practical form on 
(1) incurred losses for indemnity and medi- 
cal benefits, (2) distribution of the premium 
dollar, (3) selected statutory and adminis- 
trative provisions which may affect losses 
incurred, and (4) official medical fee sched- 
ules and related directives. Also, all sources 
and a glossary have been listed in a sepa- 
rate section, and all statistical tables have 
been placed together. 


losses 


The Coverage 


Cad P. Thurman is the new Insurance 
Commissioner of Kentucky. Homer L. 
Trimble has been appointed Assistant In 
surance Commissioner. 


The Committee on Valuation of Securities 
of the National Association of Insurance 
Commissioners has announced the appoint- 
ment of Franklin H. Thomas as executive 
secretary. 


The new actuary in the Oklahoma Insur- 
ance Department is R. A. Long. He re- 
places H. O. Stark, who has retired. It was 
also announced that Byrle F. Dunn has been 
appointed policy analyst for accident and 
health. 


The General Maiagement Conference of 
the American Management Association will 
be held Januar: 24-27, 1956, at the Fairmont 
Hotel, San Francisco, California. Among 
the topics to be discussed is “What Is Pos- 
sible in Long-Range Planning?” 


Owen E. Barker has been re-elected 
president of the American Institute of Ma- 
rine Underwriters. 


The Michigan Association of Insurance 
Agents midyear conference will be held 
February 22-24, 1956, at the Sheraton-Cadil- 
lac Hotel, Detroit, Michigan. 
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January 1956, Number 396 


The Law’s Delay—What Insurance 
Companies Can Do About It 


By DAVID W. PECK 


All of the 12 papers published in 
this issue were presented before 
the Brooklyn Law School Insurance 
Law Forum, December 2 and 3,1955 


WISH to discuss the problem of the 

law's delay from the viewpoint of the 
fundamentals and from the long-range view- 
point of doing something definitive about it, 
and not merely in the sense of frantic or 
sporadic efforts to improvise or find expedi- 
ents to deal with emergencies. The problem 
is not an emergency. As acute as it is, it 
is chronic and is going to be with us until 
we do something major about it. 

Now, I sense a certain reluctance and re- 
sistance «1pon the part of lawyers, and probably 
of insure ce companies, to do anything very 
fundamental about it; but the stark facts are 
such that you cannot avoid it, and a little 
plain speaking on the subject is properly 
in order. 

The principal fundamental is that, in the 
last analysis, we are gauging our profe:isional 
and our business activities in this field of 
personal injury litigation by a process which 
is completely unsuitable to the problem and 
to the volume of work. I refer to the process 
of jury trial. 


Of course, we all know that only a small 
percentage of personal injury claims ever 
runs the full gamut of a jury trial. Never- 
theless, in any case it is possible to have a 
jury trial. If one party or the other insists 
upon it, it has to be done. 


I need not enlarge upon this, but every 
one of you knows just as well as I do that 


Brooklyn Law School Forum 


the present process of trial, which takes 
three or four days to dispose of a case, is 
as unsuited outmoded a means of 
dealing with this mass of litigation as you 
can imagine. Indeed, it is not a means at 
all of disposing of this type of litigation; 


and as 


it is merely a stalking horse for settlement 
negotiations. 

| say it is not a means of disposing of 
these cases because of some figures that I 
have obtained. I asked the Clerk of Trial 
Term, Part II, for them. 

I said: “I want to know, for the last year, 
how many personal injury and death actions 
went the full length of a jury trial—in other 
words, to verdict; how many of them were 
determined by verdict in the whole Supreme 
Court of New York County in the last year.” 

I think you will probably be amazed by the 
figure, which is 138. That court, with all 
its judges and with all the work that it 
has to do—of course, they are busy with 
a dozen different things—in the basic process 
of getting cases determined by verdict, dis- 
posed of only 138 cases. 

When a whole court is bogged down in 
disposing of a mere 138 cases, it is apparent 
beyond the peradventure of a doubt that the 
process is not a means at all of disposing 
of the business. You know as well as I do 
that it is only because over 95 per cent of 
these cases that come into court are settled 
—and most of them are settled before they 
even reach court—that we haven’t had a 
complete breakdown in our court processes 
long before this. 


If it were only these 138 cases that were 
being held up for three, four or five years 
by reason of delay, it wouldn’t be a very 
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The author is Presiding Justice of 

the New York Supreme Court, Ap- 

pellate Division, First Department. 
« 


The fact is that it is not 138 
cases that are held up, but every case in the 


serious matter. 


court because of the psychology of lawyers 
on both and of the insurance com- 
panies, 1 am glad to say that attitude 
ameliorated a great deal. But, 
there’s the basic psychology which is as 
follows: “Well, we can always stall. We 
don’t have to get down to business. We 
don’t have to settle these cases until we are 
on our way, or even after the jury has been 
empaneled and the case has started.” 

know that this slow 
jury trial, this bottleneck in the case-line, 
has its adverse effect on every case in the 
court and every claim that is made. It tends 
to delay settlements and to slow up disposi- 
tions all along the line, even up to the three-, 
four-, or five-year point. 

Now, there are just two things to do 
about it. One is to change, eventually, this 
trial process—to change it either by dealing 
with these cases on a compensation basis 
or by trying them under the rule of com- 
parative negligence. I think to try such cases 
without juries under the rule of comparative 
negligence is much fairer, sounder, quicker 
and economical than either a compensation 
system or our present jury trial system. 


sides 
too. 


is being 


So you process of 


I have never heard a single person say 
to me that trial of such cases—tried before 
a judge under the rule of comparative negli- 
perfectly fair and sound. If 
it isn’t, I would like to hear about it, be- 
cause I am open-minded about the matter. 


gence—isn’t 


I would like to keep these cases in the 
courts. Perhaps there is a certain amount 
of professional feeling that enters into that. 
If I weren’t a lawyer, I am not so sure I 
would advocate keeping them in the courts 
of law. There is so much to be said for 
a compensation system, on both the basis 
of the sociological and economic aspects of 
the matter, that I am not at all sure that 
if I weren’t a lawyer I would not be per- 
suaded to that view. 


I am not persuaded to that view if we 
can do the job in the courts. However, I 
know full well that we are not doing it in 
the courts, and if we have to. go on the way 
we are, I will become eventually an all-out 
advocate for a compensation system. I haven't 
been driven to that point yet because I still 
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have hopes that there will be an awakening 
and acting, in due time, on the part of the 
legal profession and the insurance industry 
which will do something sound to get away 
from holding to an unworkable system 
of trying these cases by juries in metro- 
politan areas. 


We are not going to do that tomorrow, 
of course, but it is high time that we think 
about it very seriously. This industry and 
the profession haven’t yet thought about it 
very seriously. We are very much like Wall 
Street before the securities and exchange 
legislation, where the changes were imposed 
from the outside because nothing construc- 
tive was done from the inside, 


What can be done at the present time? 
I have introduced my discussion in this way 
because the problems mentioned have a de- 
termining effect upon what should be done 
at the present time. We have to think of 
these problems in terms of the frame in 
which we deal with them—the infirmities 
in the present system. We should not merely 
engage in frantic improvisations or expedi- 
ents, because the problem that is here today 
will be here tomorrow, next year and the 
year after. We are dealing with nothing 
temporary or emergent in that way, although 
it is emergent enough. It is perfectly obvious 
that the insurance industry and the legal 
profession should do everything possible to 
reduce to the minimum—even to the vanish- 
ing point—the submission of these cases to 
juries in order that that block and brake 
upon the disposition of cases will either be 
removed or avoided—detoured, if you like. 


What the insurance industry can do is 
plain, and doesn’t have to be enlarged on 
very much, 


First, obviously, it is up to the insurance 
industry to do everything it possibly can 
to take up these claims promptly, thoroughly 
and fairly at the claim stage, and to get 
them disposed of before they ever get into 
court. The insurance industry increasingly 
is doing that.. I want to applaud the efforts 


which have been made in that direction. 
Within the last few years I have witnessed 
a complete change in the attitude of insur- 
ance companies—not all of them and not 
all in the same degree, to be sure. I have 
witnessed a quite general change in attitude, 
from a feeling that delay was a vested in- 
terest of the insurance companies, which 
worked to their advantage, to an attitude of 
wishing to get these cases disposed of and 
off their books as soon as possible. That 
that is sound business and sound public 
service, I have no doubt; and that en- 
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lightened self-interest of the insurance com- 
panies has fortunately come to pass. Some 
of them don’t have it yet, and those that 
don’t should take a chapter out of the book 
of the leaders. 


Insurance companies increasingly have come 
to grips with these cases earlier, and their 
representatives have sat down with plaintiffs’ 
attorneys in a more earnest way, seriously 
exploring settlement possibilities. Most re- 
cently, as an example of that, there has 
been instituted by some companies the prac- 
tice of having night sessions for the con- 
venience and accommodation of members of 
the bar. to be 
effective. 


These night sessions seem 


I am not going to talk here in terms of 
night sessions, or such details. I mention 
them only as evidence of an attitude and 
a practice of coming to grips with these 
cases at the earliest stage. Therefore, as 
a practical matter, the first thing that in- 
surance companies can do is to take these 
cases up earnestly and seriously at the claim 
stage, and make every effort to get them 
disposed of then. 


Second, if you cannot get a case disposed 
of at the claim stage and the case has to 
go to court, the next thing to do is to ex- 
plore every possibility and make every effort 
to get the case disposed of at the pretrial 
conference. many of these 
cases that the courts can hardly give even 
adequate pretrial attention to them. That is 
another reason why the cases should be 
disposed of, as far as possible, before they 
ever reach court. But when cases get into 
court, at least we do—and we want to—- 
provide court facilities in the most favorable 
atmosphere and form to deal with them on 
a discussion and informal basis, trying to 
get them settled at that stage. 


There are so 


There have been some criticisms of pre- 
trial techniques, which I will not discuss. 
I merely wish to say that if the techniques 
can be improved, we want to improve them. 
If there are any suggestions from the insur- 
ance industry or from the bar, we want 
to have them. This pretrial procedure is 
entirely a cooperative venture between the 
court, counsel and the insurance companies. 
We of the court want to make it as useful 
and effective as it can be. Therefore, I say 
that the second thing is to do everything 
we can cooperatively—court, counsel and 
insurance industry—to see that as many 
cases as possible are disposed of at the 
pretrial stage. 


I’d like to say this about the prétrial 
stage and my suggestion to you to give 
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improving our tech- 
niques, that one of the things the court has 
done with just that in mind has been the 
creation of the independent medical panel. 
I don’t know how widely you gentlemen 
have used it. At first it was met with the 
same sort of suspicion, reluctance and re- 


thought to continue 


sistance which lawyers seem generally to 
entertain toward anything new or novel. 
Nevertheless, one of the soundest things 
that has even been done, both in the interest 
of obtaining the right answer in these cases 
and in expediting cases, is to have available 
against the sharp disputes between the partisan 
medical experts a panel of very top-flight 
authorities in the various branches of medi- 
cine who can come to the aid of the court 
and independently and impartially give an 
objective diagnosis and prognosis. The medi- 
cal panel, where it has been used, has been 
of tremendous help in obtaining the right 
answer, in bringing the parties together and 
in getting the cases disposed of. That is 
just one technique which is now available. 
Others might be thought of. I mentioned 
the medical panel only because it is some- 
thing recent, substantial and an aid in the 
pretrial process. 

Now, I go on to the third point. If you 
cannot get these cases disposed of at the 
pretrial stage, then obviously the thing to 
do—unless there is some compelling reason 
not to, and frankly I can hardly think of any 
compelling reasons—is to waive juries and 
get these cases tried before judges with- 
out furies. 

As you know, we are up to date in our 
nonjury work, even in the personal injury 
cases, and we will continue to be up to date. 
We can promise any plaintiff who wants 
a prompt nonjury trial that he can have it. 

I think you know that we have approached 
in a very practical way the selection of non- 
jury judges—men who share the confidence 
of both sides and are recognized for their 
balance and fairness. Moreover, there will 
be an increasing number of such trials. The 
court, at least, is going to do its part. We 
are going to provide the machinery to give 
anybody a prompt trial who wants one and, 
as you gentlemen of the insurance companies 
know, along with your genuine cooperative 
attitude we have at least aided the situation 
in taking the delay out of such cases. No 
insurance company in our court, in the supreme 
court, New York and Bronx Counties, can 
delay a case by asking for a jury and, there- 
fore, generally, insurance companies don’t 
ask for juries any more. This problem now 
of waiving juries largely comes down to 
the matter of preference. We not only have 


9 





the insurance companies in a proper attitude, 
but also have them in a proper place. By 
the exercise of our preference machinery we 
just say to any insurance company which 
demands a jury—and where we suspect it 
“Very well, you have your 
jury. You go to trial next week.” 


is for delay : 


Thus, we have taken care of that situa- 
tion. You can’t do that with the plaintiffs, 
and you can’t reckon without your host, you 
gentlemen of the insurance companies. This 
is a two-way proposition. So, we have re- 
duced it to the point of whether a plaintiff 
insists upon a jury trial. 

Probably the plea I am now making should 
be addressed to plaintiffs’ attorneys rather 
than to you gentlemen; but, in any event, 
[ am urging an all-out effort, a determined 
effort, to waive juries wherever 
and, therefore, to reduce to the irreducible 
minimum—and I hope to the vanishing 
point—the number of cases which must be 
submitted to a jury for trial. 


possible 


! am not going to become an advocate of 
arbitration in this area—not that I am op- 
posed to it in any sense of the word, be- 
cause I am not. If arbitration could help 
here, | would be in favor of it. I have felt and 
understood the resistance of people to sub- 
mitting these claims to arbitration, and | 
do think that personal injury cases fall under 
a class somewhat different from that of the 
commercial that regard because, 
by and large, people in the personal injury 
held want their cases submitted to experts-— 
people who more or less know the going 
rates for certain injuries and who are trained 
in the field and have a continuous relation 
with it. That, of course, could very well be 
provided by arbitration, but so far as I know 
it hasn’t been provided yet. 


cases in 


However, I do want to express this ad- 
ditional thought in connection with the dis- 
position of these claims at the claim stage, 
and I think that it is all part and parcel 
of my theme and thesis. I think that it 
would be very much worth-while for the 
insurance industry, in collaboration and con- 
sultation with some of the plaintiffs’ and de- 
feradants’ men, to explore the possibilities of 
what I call the intramural disposition of 


these cases in order that there may be 
means and mechanics, aside from the settle- 
ment conversations around the table, which 
the insurance industry in collaboration with 
these other interested parties might develop. 

You might develop some panels of your 
own; some industry panels—and by “in- 
dustry,” I don’t mean that they would be 
dominated by the insurance companies. I 
throw the whole business in here—and in 
case anybody has any doubts that per- 
sonal injury litigation on the plaintiffs’ side 
is a business, let us not gloss it over. 
Of course it is a business; it is big busi- 
ness. I don’t mean it is a business in a non- 
professional sense, and I don’t use the term 
in any uncomplimentary way. But it is in 
a class by itself. It is not the individual 
occasional litigation that may come to a 


_ lawyer, or involve an ordinary business house. 


This is a continuous kind of big business, 
and it has its industrial aspects, and should 
be dealt with as such. I think that just as 
other industries have founded their impartial 
chairmen and their arbitration procedures 
of one kind or another, it would be very 
worth-while for the industry to explore the 
possibility of setting up some kind of panel 
and machinery for the intramural handling 
of the cases which cannot be settled at the 
claim stage—perhaps as an assist between 
the claim stage and the court stage in an 
attempt to get these cases disposed of out- 
side of the court on a less rigid and less 
formal basis. 

Perhaps the American Arbitration As- 
sociation is a good agency to handle this, 
or to cooperate or consult with. I am not 
pushing the American Arbitration Associa- 
tion into this, nor the idea of arbitration 
as such. I am merely throwing off the 
idea of industry machinery created by the in- 
dustry intramurally to deal with this problem. 


The challenge is uy to you gentlemen and 
to students and lawyers, and it is as clear as 
can be. Also, fortunately, what to be done 
about it ig just about as clear as can be. 

Finally, | can say that you will have the 
cooperation of the court and the judges at 
every stage in the handling of these problems. 


[The End] 


Purchases of new life insurance in 1955, exclusive of credit in- 
surance, ate estimated to have been $47.4 billion, nearly $2 bil- 
lion more than in 1954 and some $19 billion more than only five 


yeats ago, according to an Institute of Life Insurance report. 
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State Regulation of Insurance 
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The author is a member of the firm 
Watters and Donovan, New York City. 
Acknowledgment is made to John N. 
Reid, who is a member of the New York 
bar, in the preparation of this paper. 


TO PERIOD in the history of 
LN insurance regulation has witnessed more 
rapid development than has the past decade. 
During that time a giant industry has sought 
not less, but greater participation by govern- 
ment in its affairs and has supported and 
encouraged the enactment of comprehensive 
and detailed systems of regulation by state 
legislatures throughout the country. 


long 


This regulation extends to virtually every 
insurance activity and in particular deals 
with the very lifeblood of the industry— 
what it may sell and the price it may 
charge. Superimposed upon a host of other 
State statutes governing insurance affairs, 
the new regulation seeks to continue and 
preserve the traditional the 
in the public supervision of the business 
of insurance. It is my purpose to review 
the development and operation of this com- 
plex system of state regulation and to 
comment upon its effectiveness in dealing 
with the problems of an interstate industry. 


role of states 


Insurance ls Commerce 
On June 5, 1944, the entire structure of 


state regulation of insurance was shaken 
to its foundations by the decision of the 
Supreme Court in U. S. v. South-Eastern 
Underwriters Association.” By a_ four-to- 
three decision (less than a majority of the 
full Court) it was determined for the first 
time that (1) an insurance company con- 
ducting business across state lines is en- 
gaged in “commerce among the several 
states” and is subject to regulation by 
Congress under the Commerce Clause of 


15 Fire and Casualty Cases 194, 322 U. S. 533 
(1944). An authoritative comment on the deci- 
sion may be found in Powell, ‘Insurance as 
Commerce,’’ 57 Harvard Law Review 937 (1944). 

2 Paul v. Virginia, 8 Wall. 168, 183 (1868). 


Brooklyn Law School Forum 


the Constitution, and (2) the Sherman Anti- 
trust Act is applicable to the business of 
insurance. The holding of the Court ran 
counter to a line of precedent of 75 years’ 
standing, in which it had been held that 
“issuing a policy of insurance is not a trans- 
* “the business of in- 
surance is not and 
of insurance are not commerce at all, neither 
nor interstate.”* On such 
and an assumption of consequent plenary 
state power, had been founded individual 
state systems of regulation and taxation, 


The Court’s pronouncement created a 
furor and necessitated reconsideration of 
the entire legal structure applicable to in- 
surance. As stated by Mr. Justice 
Jackson in his dissenting opinion: 


action of commerce,” 
i commerce” 


‘ 


‘contracts 


state decisions, 


was 


“The Court’s decision at very least will 
require an extensive overhauling of state 
legislation relating to taxation and super- 
vision. The legal will have 
to be reconsidered.” ® 


whole basis 


Of particular concern to all familiar with 
the problems of the industry was the fact 
that application of the Sherman Act and 
other antitrust statutes to the field of in- 
surance would destroy rating bureaus and 
other collaborative activity long deemed 
essential to the conduct of the business. 
The pooling of experience in rate-making, 
the establishment of standard classifications 
of coverage and contract forms, collabora- 
tion in the compilation and use of statistical 
data, joint underwriting agreements, agree- 
ments with to the assignment of 
undesirable risks—all such traditional prac- 
tices threatened. 


respect 
were 


McCarran Act 


Congressional action to stabilize the 
situation was not long in forthcoming. Con- 
sistent with precedents established by Con- 





’ Hooper v. California, 155 U. S. 648, 655 
(1895). 

*New York Life Insurance Company v. Deer 
Lodge County, 231 U. S. 495, 510 (1913). 

* Case cited at footnote 1. 
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gress in granting other industries complete 
or partial exemption from the antitrust 
laws,® bills to exempt the business of in- 
surance from the Sherman and Clayton 
Acts had been introduced in both Houses 
of Congress while the SEUA 
before the Court.’ The Court’s decision 
quickened the legislative process and on 
January 18, 1945, Senators McCarran and 
Ferguson introduced a measure which, after 
debate and amendment, passed both Houses 
and was approved by President Roosevelt 
on March 9, 1945. This statute, popularly 
in the industry as the McCarran 
Act and sometimes referred to as Public 
Law 15,*° establishes a federal foundation 
for the present system of state regulation by 
making it the law of the United States that 
insurance is subject to the laws of the 


case was 


known 


states. 

The first the McCarran Act 
contains a declaration of Congressional pur- 
pose and it will be well to quote it in full: 


section of 


“Congress hereby declares that the con- 
tinued regulation and taxation of the busi- 
ness of instirance is in the public interest, 
and that silence on the part of the Congress 
shall not be construed to impose any barrier 
to the regulation or taxation of such busi- 
ness by the several States.” 


For the rest, the statute provides in sub- 
stance that the business of insurance shall 
be subject to state regulatory and tax laws 
and that the Sherman Act, the Clayton Act 
and the Federal Trade Commission Act 
shall be applicable to the business of insur- 
ance only “to the extent that such business 
is not regulated by State law,” provided, 
however, that the Sherman Act remains 
applicable to “boycott, coercion or intimi- 
dation” in the business of insurance.’ # 


It should be noted that the constitutioicality 
of the McCarran Act has been upheld by 
the Supreme Court of the United States.” 


®* Examples of such exemptions are: marine 
insurance, 46 USC Sec. 885(b); fishing cooper- 
atives, 15 USC Sec. 521; export associations, 
15 USC Sec. 62: transportation agreements 
approved by the ICC, 49 USC Sec. 5; aviation 
agreements approved by the CAB, 49 USC Sec. 
494: agricultural or horticultural cooperatives, 
7 USC Sec. 291. 

7H. R. 3270, S. 1362, 78th Cong., 1st Sess. 

859 Stat. 33 (1945), 15 USC Secs. 1011-1015. 
As introduced, the measure was based upon a 
draft by a legislative committee of the NAIC. 
See 91 Congressional Record 504 (1945). 

*The statute «stablished a ‘‘moratorium’’ 
period, originally to end January 1, 1948, and 
subsequently extended to June 30, 1948, during 
which the antitrust acts were rendered totally 
inapplicable, subject to the ‘‘boycott’’ exception. 
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State Regulatory Laws 


having voiced its confidence 
in regulation of insurance at the local level, 
little time was lost by the states and the 
industry in reviewing the existing legal 
structure in order to determine what new 
statutes would be required to preserve a 
system of regulation exclusively by the 
states. In this effort, leading roles were 
played by the National Association of 
Insurance Conimissioners and by an- All- 
Industry Committee made up of representa- 
tives from every interest in the insurance 
business. The task was not an easy one, 
since a decade ago the regulation of insur- 
ance by the several states varied sub- 
stantially in scope and quality. In one or 
two states (such as New York) there was 
relatively complete supervision of all lines; 
in other states there was little or no regu- 
lation of many kinds and classes of insur- 
ance. Moreover, even in areas where 
substantial uniformity in legislation was of 
great practical importance, state enactments 
varied substantially in direction and emphasis. 


Congress 


Of pressing importance was the need for 
new and revised legislation providing for 
rate regulation in the field of fire, inland 


marine, casualty and surety insurance. 


Through the joint efforts of the National 
Association of Insurzuce Coinmissioners 
and the All-Industry Committee, uniform 
rate regulatory statutes pertaining to fire 
and inland marine insurance and to casualty 
and surety insurance were prepared and 
recommended to the several states for adop- 
tion." These model laws were substantially 
followed by the legislatures in almost all 
jurisdictions, either by revision of existing 
rate regulatory legislation or by enactment 
of new statutes. Material changes were 
made in a few states.” Today rate regu- 
latory legislation in the field of fire, inland 
marine, casualty and surety insurance is 

* Prudential Insurance Company v. Benjamin, 
328 U. S. 408 (1946). See also, Robertson v. 
California, 328 U. S. 440 (1946); North Little 
Rock Transportation Company v. Casualty Re- 
ciprocal Exchange, 7 Fire and Casualty Cases 
144, 181 F. (2d) 174 (CA-8, 1950), cert. den., 
340 U. S. 823 (1950). 

See Proceedings, NAIC, 77th Sess. (1946). 

2 California has a unique system of rate regu- 
lation. See California Insurance Code (Deer- 
ing), Secs. 1850-1860.3. In Louisiana, Texas and 
Virginia, the state makes rates for many lines 
ot insurance. The Idaho statutes are radically 
different, providing regulatory power only when 


the Commissioner finds that there is insufficient 
“‘competition.”’ 
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on the statute books of all states and 


territories.” 


In broad outline, the usual pattern of rate 
regulation provides that rates must meet 
prescribed standards (they shall not be 
“excessive, inadequate or unfairiy <discrimi- 
natory”); that rate manuals and rating 
plans must be filed with the state Insurance 
Commissioner, who is granted various 
powers if they fail to meet the stitutory 
standards; and that companies may cumbine 
in rating matters by becoming members 
of or subscribers to rating organizations 
which are licensed and supervised by the 
state. Provision is also made for deviations 
and minority appeals within the framework 
of rating organizations. Other features of 
the statutes include a provision for ad- 
visory organizations which furnish infor- 
mation to and assist insurers and rating 
organizations in rate-making, and a pro- 
vision for joint underwriting agreements. 
The statutes also vest supplemental powers 
of administration and enforcement in the 
state Insurance Commissioner and make 
provision for administrative hearings and 
judicial review. 


The validity of rate regulatory legislation 
patterned on the, statutes recommended by 
the NAIC and the All-Industry Committee 
has been sustained by court decision. In 
North Little Rock Transportation Company 
vw. Casualty Reciprocal Exchange et al." a 
taxicab company sought treble damages 
and an injunction under the Sherman Act, 
alleging a conspiracy in restraint of trade 
in the fixing of automobile liability insur- 
ance rates by the defendant companies. The 
United States Court of Appeals for the 
Eighth Circuit held that the fixing of rates 
by the National Bureau of Casualty Under- 
writers for casualty insurance written in 
the state by bureau members and sub- 
scribers was “regulated by state law’ and 
hence did not violate the Sherman Antitrust 
Act. A petition for certiorari was denied 
by the Supreme Court of the United States. 


Legislation specifically designed to deal 
with the types of interlocking controls 
which are forbidden by the Clayton Act 
has been enacted in many states,” although 
the majority do not have special statutes 
on the subject. These laws generally pro- 
vide that interlocking directorates and the 
acquisition of stock of other companies may 

1% For a list of statutory references see Sub- 
committee Report of Committee on Regulation 
of Insurance Companies, American Bar Asso- 


ciation, Section of Insurance Law (1954). 
4 Cited at footnote 1). 
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be authorized if sub- 
stantially 


fostered thereby. 


competition is not 

and monopoly is not 
Even in the absence of 
specific legislation of this type it is probable 
that the comprehensive regulation of in- 
surance under state insurance 
codes is sufficient to effect an ouster of the 
Clayton Act with relation to the business 
of insurance, especially in view of the extra- 
territorial operation of many state regulatory 
statutes in this area. 


lessened 


companies 


Almost all states have by now enacted 
“fair trade practice” legislation intended to 
prohibit any unfair method of competition 
or unfair or deceptive act or practice in the 
business of insurance. Generally these stat- 
utes prohibit certain enumerated unfair acts 
and practices advertising, 
defamation of rebates, etc.) 
and then empower the Insurance Commis- 


false 
competitors, 


(such as 


sioner to issue cease-and-desist orders against 
violations, after notice and hearing. These 
Statutes further contain a general prohi- 
bition of act the Insurance Com- 
missioner may wud, after hearing, to be 
unfair or deceptive. Such acts may be 
reported to the attorney general of the 
state, empowered to commence 
court proceedings to enjoin their continuance. 


who is 


During the 1955 state legislative sessions 
a good number of states which had failed 
previously to adopt specific legislation deal- 
ing with trade practices in the business 
of insurance enacted the model statute 
recommended by the NAIC and the All- 
Industry Committee. It is not improbable 
that this resulted in part from the Federal 
Trade Commission’s recent inquiry into 
promotional and advertising material used 
by certain companies in writing accident 
and health insurance. 

One of the more difficult problems under 
state regulation has been how to supervise 
effectively the unauthorized 
insurers, such as companies doing solely a 
“mail order” conducted outside 
the state. To cope with the problem from 
the standpoint of jurisdiction for purposes 
of court action by claimants against such 
insurers, statutes based upon a uniform 
Unauthorized Insurers Service of Process 
Act recommended by the NAIC and the 
All-Industry Committee have been enacted 
in approximately two thirds of the states. 
Such statutes give jurisdiction to the courts 


activities of 


business 


% Arizona, California, Connecticut, Illinois, 
Indiana, Kentucky, Massachusetts, New Hamp- 
shire, New Jersey, New York, Ohio, Pennsyl- 
vania, Tennessee, Virginia, Washington. 
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with respect to unauthorized insurers which 
issue or deliver policies of insurance in the 
state, whether effected by mail or otherwise. 
The constitutionality of the Florida statute 
based upon the model enactment was up- 
held in a 1953 decision by the United States 
Court of Appeals for the Fifth Circuit.” 
The Supreme Court of the United States 
denied a petition for certiorari.” 


In addition to the foregoing types of 
legislation, the past decade has seen a con- 
tinuous revision and strengthening of state 
insurance codes throughout the country. 
These codes quite properly reflect individual 
state policy in dealing with the complexities 
of the insurance industry, for many of the 
problems of regulation have unique local 
aspects. Congress, of course, knew this 
when it enacted the McCarran Act and its 
purpose was “to throw the whole weight 
power behind these state systems 
notwithstanding these variations.” » 


of its 


review of the 
now 


Even a cursory statutes 
will reveal that each provides 
a comprehensive and detailed plan for the 
regulation of all types of insurance and in- 
surance companies. This huge reservior of 
regulation blankets the business and consti- 
tutes a powerful supplement to specific 
legislation directed at the problems raised 
by the SEUA decision. 


state 


Present-Day Problems 


It is a simple truth, sornaetimes forgotten, 
that regulation does not exist for its own 
sake. It is merely an instrument to serve 
an end, In the case of insurance, as with 
any other enterprise, the end of regulation 
is a sound and healthy industry serving 
a satisfied public. How effectively has this 
end been served by the changes of the past 
decade in state regulation of insurance? 


The results would appear to be generally 
good. There has been tremendous growth 
in all branches of the industry, reflecting 
satisfaction of the public demand for more 
insurance protection during a steadily ex- 
panding national economy. I do not sug- 
gest that the new regulation has been the 
cause of this development; it is sufficient 
tribute to say that it has not noticeably 
retarded the progress and in some instances 
has fostered it. Insurance Departments, 


% Parmalee v. Iowa State Traveling Men’s 
Associution, 206 F, (2d) 518 (CA-5). See also, 
Travelers Health Association v. Virginia, 339 
U. S. 643 (1950), in which the Court upheld 
service of process by mail on an unauthorized 
insurer pursuant to Virginia’s “‘Blue Sky" law. 
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generally, have exercised conimendable dis- 
cretion in the administration of the new 
power granted to them. It continues to be 
true that the NAIC constitutes a necessary 
and efficient hub of all regulatory activities 
which may properly be co-ordinated. 

Cf course, problems have arisen and will 
continue to arise. In the field of rate 
regulation, for example, there have been 
occasions when some state administrative 
officials have failed to realize that .an 
interstate industry is being regulated, and 
have imposed unwarranted restrictions on 
the rate treatment that is accorded to inter- 
state risks. Fortunately these instances of 
provincial rate regulation have been few. 

Another such problem has been the 
tendency of some Commissioners to ignore 
the fundamental legal requirement that rates 
must be adequate. In a small minority of 
states, applications for necessary rate in- 
creases at times meet with a flat refusal 
to consider the facts, principally because 
such increases are believed to be politically 
inexpedient. This puts a serious burden on 
the insurers, for the time-consuming remedy 
by. way of administrative hearings and 
judicial review has not proved to be satis- 
factory in meeting the needs of a volatile 
and competitive industry. There is a grow- 
ing belief today that certain state rate 
regulatory statutes need improvement in 
this regard, in order that there may be 
proper safeguards against abuse of the ad- 
ministrative process, with speedier and more 
effective court review of administrative 
determinations. Even more important than 
such statutory revision, of course, is the 
necessity at all times for able and con- 
scientious public officials to be administer- 
ing the law. On the whole, as I have said, 
the field of insurance has been most fortu- 
nate in this respect, but there have been 
lamentable exceptions. 


Finally, state regulation of insurance faces 
a grave external challenge today from the 
Federal Trade Commission. This body, 
more unequipped to deal with insurance 
complexities than the most minor state 
Insurance Department, has devoted over 
five years to a persistent effort to gain 
regulatory power over the industry. Its 
actions have been characterized by a bland 
disregard of the unique status of the in- 


1 346 U. S. 877 (1953). 
1% Prudential Insurance Company v. Benjamin, 
cited at footnote 10, at p. 430. 
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dustry as established by Congress, a failure 


to acknowledge the pre-eminence of the 
NAIC in its traditional role, and a blindly 
obstinate pretense that the business of in 
surance is not different from the 

facture of This 


manu- 


cosmetics. is a challenge 


which the state governn.ents and industry 


must meet with their combined resources, 
if the present regulatory system is to con- 
tinue its public 


efficiency and distinction. 


service with increasing 


[The End] 


The Use of Arbitration 


in Settling Insurance Claims 


By J. NOBLE BRADEN 


Mr. Braden is executive vice president, 
American Arbitration Association. 


VER 30 YEARS AGO a group of 

judges, lawyers, and citizens organ- 
ized a society to advance the use of arbitration. 
Among the first to approach that organiza- 
tion to inquire how advantage might be 
taken of the New York Arbitration Law 
passed in 1920 was a group in the insurance 
field. James A. Beha, who had been Super- 
intendeut of Insurance and was then general 
counsel of the National Bureau of Casualty 
Underwriters and some of his associates 
conferred with the society and out of that 
meeting there evolved the system of arbi- 
tration which now is extended throughout 
the country under which casualty com- 
panies arbitrate claims where both sides are 
insured. This system will be described in 
the paper by Mr. N. Morgan Woods at 
page 47. 

The most recent development in the use 
of arbitration, I note, is also to be presented 
to you by a leader in the use of arbitration 
in the insurance field, Raymond N. Caverly, 
who is to tell you of the new provisions in 
policies concerning injuries caused by the 
uninsured driver. It might, therefore, ap- 
pear that the insurance field is adequately 
covered by arbitration but, unfortunately, 
that is not so, 


May I congratulate Brooklyn Law School 
in providing three places on this insurance 
forum for the discussion of the use of 
arbitration because -I most firmly believe 
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that the arbitration is not more 
widely used is that the process is not fully 
understood. The curriculum of every law 
crowded with and it is 
almost impossible to find a spot in which 
arbitration may be taught. May I suggest, 
that the matter should receive 
earnest and careful consideration, and if a 


reason 


scheal is courses 


however, 


course in arbitration is not possible, several 
lectures should be May I also sug- 
gest that moot may be held, 
just as moot courts are conducted in con- 
nection with law school activities. 


given. 
arbitrations 


It has been my privilege for the last ten 
years to seminar on 
the arbitration process at Yale Law Schvol 
in connection with a special course on case 
presentation in which a selected group of 
students are difficult case to take 
through the three processes available to the 
lawyer for his use—negotiated settlement, 
litigation and arbitration. In that course, 
the settlement of a case is discussed and 
the handling of the negotiation of the 
student lawyers is analyzed by a professor 
or psychology. The case is arbitrated and 
litigated so that at the end of the term those 
students are thoroughly familiar with the 
three available to the lawyer. 


present an afternoon 


given a 


processes 


Recently the bench and the bar, under 
the leadership of Justice David W. Peck, have 
made valiant efforts to reduce calendar 
congestion. Through history the question 
of the law’s delay has been discussed. In 
our library we have a little book written 
in 1731 by a “Gentleman of the Middle 
Temple.” It is called the Complete Arbi- 
trator and begins with a paragraph titled 
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“Some Observations on the Courts and 
Arbitration in 1731.” A quotation from the 


writer of 224 years ago follows: 


“As there is no Man who has not more 
or less made Observations on the Proceed- 
ings of the Courts of Law and Equity, and 
who not likewise, in some Measure, 
made Complaints of the Expensiveness and 
Dilatoriness of the Proceedings and Deter- 
minations in those Courts; and who does 
not wish (if he has any Good Will to Man- 
kind at all) that all Men should have 
Justice done them with more Expedition 
and less Expence, than attends the Prose- 
cution of a Cause at Law; it will not be 
improper, not I hope an unacceptable Un- 
dertaking, to endeavor, by laying down the 
whole Learning of ‘Awards and Arbitra- 
ments,’ to assist Mankind in making them 
better Friends and Neighbours, and in 
securing to them their Fortunes and Posses- 
sions, and to prevent that even this Method 
of determining Controversies may not be the 
Foundation of new Broils and Contentions.” 


has 


Another advocate of arbitration appears 
before you today. I most earnestly believe 
that if the arbitration were well 
understood, if the lawyer were educated to 
arbitration as he is educated to use 
litigation, we could solve the problem of 
congestion of the courts. 


process 


use 


Another distinguished colleague of Justice 
Pec:., Mr. Justice Breitel, spoke at a con- 
vention of shorthand reporters in Albany, 
New York, a year ago and noted that the 
cases which one time helped 
the courts are now being deter- 


commercial 
congest 
mined by arbitration, and that judges rarely 
get interesting and important commercial 
try. Not that they 
being relieved of those cases because, as 
many judges have stated, the use of experts 
in the trade to hear and determine disputes 
arising in the trade is a proper and most 
useful process. 


cases to objected to 


What is arbitration? Arbitration is the 
voluntary agreement of two parties to sub- 
mit a dispute to a third person for final 
determination. It is a voluntary process. 


There are two types of arbitration agree- 
ments. One takes the form of a clause in 
the contract included at the time of making 
the agreement. Such a clause is included 
in the rider now being attached to the policies 
extending the coverage for personal in- 
juries caused by the uninsured driver. The 
other type of agreement is called the sub- 
mission. It is an agreement entered into by 
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the two parties after the dispute has arisen. 
In the usual casualty insurance case it is 
necessary that a submission agreement be 
executed. 


Arbitration is not an untried process. It 
is protected and implemented by the New 
York Arbitration Law and similar laws in 
other states. In only 15 states, however, is 
it possible to provide in advance for the 
arbitration of future disputes. 


The other 33 states are still following a 
doctrine laid down over 300 years ago in 
the English courts that an agreement to 
arbitrate future disputes was not enforce- 
able as it ousted the king’s court of jurisdic- 
tion and was against public policy. 


This last summer the Commissioners on 
Uniform State Laws adopted a new uniform 
arbitration law which was approved by the 
American Bar Association. I trust that 
in the next few years many other states will 
be added to the 15 and we will have a pro- 
vision throughout the country enforcing 
agreements to arbitrate future disputes. 


How does the New York Arbitration Law 
supplement and implement the arbitration 
process? Article 84 of the Civil Practice 
Act, which is the arbitration law, does the 
following: 


(1) requires that the agreement to arbi- 
trate shall be in writing; 

(2) allows a party who has been sued 
under a contract containing such a clause 


or a submission agreement to secure a stay 
of that suit; 


(3) provides that the courts will direct 
a recalcitrant party to proceed with the 
arbitration; 

(4) provides that if the parties fail to 
agree upon an arbitrator or fail to make 
provision for the appointment of an arbi- 
trator, the courts will make the appointment ; 


(5) permits a party who may be delayed 
in proceeding with an arbitration through 
the action of an arbitrator to secure an 
order directing the arbitrator to proceed; 


(6) requires a notice of hearing; 


(7) permits the issuance of subpenas by 
the arbitrator for either persons or documents ; 


(8) requires the arbitrator to make his 
award within any time limits prescribed by 
the parties; 


(9) requires the award to be in writing 
and acknowledged before a notary; 


(10) permits a challenge of the award if 
the arbitrator has failed to grant a fair 
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de 
Arbitration is the American way to 
settle disputes, Mr. Braden writes. 
It is economical, speedy and just. 
It is a high form of self-regulation 


—the democratic process at work. 


hearing, failed to give an adjournment for 
good cause, has been guilty of bias or fraud 
or if he exceeded the power conferred upon 
him by the arbitration agreement; and 


(11) permits a confirmation of the award 
and the entry of judgment. The award may 
grant money relief or direct specific per- 
formance, and once entered as a judgment 
will be enforced as any other judgment. 


That recital might indicate that parties 
may have to go into court many times to 
proceed with an arbitration, but such is not 
the case. In the great iuajority of cases, 
I would judge well over 95 per cent, the 
parties approach arbitration with the will- 
ingness to have their disputes determined 
promptly and economically, and proceed 
with all the steps without any recourse to 
courts. They may, of course, provide for 
the use of the rules of some organization 
which has an established arbitration com- 
mittee or tribunal. Under such rules, all 
the intermediate steps and any lapses that 
may arise will be filled, and there will be no 
need of recourse to the courts unless it is 
necessary to enter the award as a judgment. 
Most awards are carried out without the 
entry of judgment. 


Good arbitration rules will greatly facili- 
tate the conduct of an arbitration and insure 
the parties a prompt and expeditious pro- 
ceeding at nominal cost. The rules of the 
American Arbitration Association for the 
Commercial, Labor, or Accident Claims 
Tribunal are available on request. 


Has arbitration been effectively used in 
the insurance field? The answer is em- 
phatically “yes.” As other speakers will 
describe the new accident claims arbitration 
under the extended coverage provision and 
the use of arbitration by the companies 
through their nation-wide agreement, I should 
like to take a few minutes to describe an 
important experiment in the accident field. 
In 1933 much concern was expressed re- 
garding the congestion of court calendars 
and particularly the congestion of the cal- 
endars of the Municipal Court of the City 
of New York. Mayor LaGuardia, who was 
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always particularly concerned with the aver- 
age citizen, described the municipal court 
as the “poor man’s court,’ and was very 
much disturbed at the delay in reaching 
jury cases for trial. Frequently three to 
four years elapsed before such cases could 
be tried, and the citizen who used that court 
could ill afford to wait that time for pay- 
ment for damages sustained. 


The bar moved into action and a lawyers’ 
committee, headed by the then chairman 
of the Executive Committee of the Asso- 
ciation of the Bar of the City of New York, 
was organized by the American Arbitration 
Association. After a short investigation of 
the conditions, a report was submited to 
the then Superintendent of Insurance, George 
S. Van Schaick. It was also discussed with 
the president justice of the municipal court, 
and meetings were held at which the presi- 
dent justice and the Superintendent of In- 
surance suggested to attorneys and claims 
vice-presidents of the casualty insurance 
companies that arbitration be used to relieve 
the court congestion. In the next few years 
over 100 insurance companies agreed to sub- 
mit cases pending on the municipal court 
calendar to arbitration, and the American 
Arbitration Association was asked to under- 
take the operation of an accident claims 
tribunal. It also had an even more diffi- 
cult task, the education of the plaintiffs’ 
attorneys to use the process. Money was 
contributed mainly by lawyers, and a group 
of unemployed businessmen were recruited 
who visited every plaintiff’s attorney in the 
city and endeavored to advise him of the 
arbitration process and the speed and econ- 
omy which would be available to him and 
his client if cases were submitted to arbitra- 
tion. Some 18,000 cases were submitted by 
insurance companies. More than 50 per cent 
of the cases submitted were either arbi- 
trated or settled as a result of that effort. 
By the early 1940’s the municipal court 
calendars were up to date. The incentive to 
submit such cases to arbitration was ended 
and the plam unfortunately was allowed to 
lapse. 


I will not attempt to describe how the 
plan operated because Mr. Caverly will give 
a description of the plan now in effect under 
the extended coverage provisions of the 
contract. The new plan is essentially the 
same as the old plan with the exception 
that the agreement to arbitrate is included 
in the rider. 


The casualty insurance field, however, is 
not the only field of insurance in which 
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arbitration may be used. The appraisal 
clause included in fire insurance policies is 
frequently referred to as a type of arbitra- 
tion. Several years ago the New York 
Arbitration Law, Section 1488, was amended 
in an attempt to include appraisals under 
the arbitration law. It appears that the 
amendment was not effective largely, I 
believe, because of the inadequate wording 
of the appraisal clause and the continuance 
of the tripartite system of appointing ap- 
praisors. The plan of each.side appointing 
an arbitrator and those two agreeing upon 
a third is rapidly becoming obsolete not 
only in the commercial field but also in the 
field of arbitration which is concerned with 
labor-management disputes. Incidentally, it 
might interest you to know that over 90 
cent of all the collective bargaining 
agreements in the United States provide for 
the arbitration of disputes arising out of 
those contracts, and that labor and manage- 
ment are using arbitration throughout the 
country most effectively. Even when those 
contracts. provide for the so-called tri- 
partite board, it is our experience that in 
the large majority of parties are 
waiving the right to make appointments, 
and proceeding before one impartial arbi- 
trator. The tripartite plan is not good 
arbitration. It is really a horse-trading 
process with representatives of the parties 
selling their side of the dispute and adding 
to the burden of the third man in his effort 
to judge the evidence and make a fair decision. 


per 


cases 


I suggest for the consideration of the 
state Insurance Department, the attorneys 
for the insurance companies and for re- 
search by the Brooklyn Law School, a 
study of the appraisal clause in the fire 
insurance policy to the end that that clause 
may be made an arbitration clause pro- 
viding that three arbitrators may be selected 
by mutual agreement if three are desired, 
and with all the other safeguards of well- 
conducted and administered arbitration. The 
courts have held on a number of occasions 
that the appraisal is not enforceable as an 
award. A recent decision of the New York 
Court of Appeals (Jn the Matter of Delmar 
Box Company, Inc., 309 N. Y. 60) held that 
the appraisal proceeding lacked the require- 
ments of the law to he an effective arbitration. 


It is 35 years since New York State 
enacted the first modern arbitration law. 
At the beginning the use of arbitration was 
opposed by many lawyers, but as they 
gained more knowledge and participated in 
arbitrations, many of them became en- 
thusiastic supporters of the process. Some 
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little time ago a tase involving a consider- 
able amount of money was arbitrated in one 
of the upstate cities. The lawyers repre- 
senting the parties were loathe to enter 
into the arbitration, but a clause in the 
contract required the arbitration of the 
dispute. One of those lawyers, Robert E. 
Dineen, was recently Superintendent of In- 
surance of this state. I went through our 
files to search for a letter that I received 
from him after he had tried that case in 
arbitration, and here is what he said: 


“I have just completed my first trial in an 
arbitration proceeding conducted by the 
American Arbitration Association. The mat- 
ter involved approximately $90,000.00, and 
with that amount of money at stake I felt 
that the rights of the parties should be 
determined in a formal legal proceeding 
such as an action in the Supreme Court, 
rather than in the informal manner usually 
employed in arbitrations. My client having 
actually signed the agreement to arbitrate, 
I was compelled to lay my objections aside 
and proceed with the arbitration. The sub- 
sequent developments demonstrated that my 
fears and objections to arbitration were 
groundless, and I am now convinced. that 
it was | who was mistaken, not my client. ... 


“The most impressive feature of the pro- 
ceeding was the speed with which it was 
accomplished. We tried a complete case in 
three days, which, in my opinion, would 
have required at least two weeks to try in 
a regular court proceeding, and possibly 
longer. 


“To use the vernacular, the whole pro- 
ceeding was an ‘eye opener’ to me. I 
never realized that so much could be ac- 
complished in so short a time and done 
so well. This proceeding made a convert 
out of me.” 


From my many years of experience, that 
letter is typical. 


Lawyers are not alone in commendation 
of the arbitration process. Some years ago 
the New York Court of Appeals said the 
following: 


“A quarter of a century of its operation 
has demonstrated its usefulness and general 
acceptability. To work well it must operate 
with a minimum of delay and with all the 
flexibility which equity can give it.” (Jn 
the Matter of Feuer Transportation, Inc., 
295 N. Y. 87 (1946).) 


In another decision many years earlier— 
1875 to be precise—the same court, in an 
insurance case, made the following statement: 
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“The jealousy with which, at one time, 
courts regarded the withdrawal of 
troversies from their jurisdiction by the 
agreement of parties, has yielded to a more 
sensible view, and arbitrations are now 
encouraged as an easy, expeditious and 
inexpensive method of settling disputes, and 
as tending to prevent litigation. The arbi- 
trator is a judge appointed by the parties; 
he is by their consent invested with judicial 
functions in the particular case; he is to 
determine the right as between the parties 
in respect to the matter submitted, and all 
questions of fact or law upon which the 
right depends are, under a general sub- 
mission, deemed to be referred to him for 
decision.” (Fudickar v. Guardian Life Insur- 
ance Company, 62 N. Y. 392, 399.) 


Last year the New York Law Journai 
printed a long letter from a member of the 
Brooklyn bar, Edmund H. H. Caddy. In 
that letter Mr. Caddy made a number of 
suggestions for the remedy of calendar 
congestion. One was as follows: 


con- 


“Educating our law students for com- 
petence in the technical skills and under- 
standing of the mores of advocacy through 
a program that would enable students to 
enjoy the experience, under critical guid- 
ance of able trial counsel, of participating 
in the handling of actual matters in litigation 
and requiring a separate and additional Bar 
examination in these matters as a prere- 
quisite to admission to practice as a trial 
attorney; such Bar examination should be, 
at least in part, oral.” 


I suggest an amendment to Mr. Caddy’s 
proposal. The legal student, not only the 


undergraduate but also the graduate law- 
yer, should be given some lectures or 
courses in the arbitration process, including 
practice in what might be termed moot 
arbitrations. I firmly believe that when the 
bar is educated to the use and advantages of 
the arbitration process, calendar congestion 
will be reduced. The courts will be re- 
lieved from determining many matters which, 
in the words of many eminent judges, could 
be better left to experts in the field. The 
judges will be permitted to devote their 
time to the solution of important questions 
of law rather than to the questions of fact 
which they are so often required to determine. 


I cannot close without some reference to 
the recent article by Judge Hofstadter 
which appeared in the Saturday Evening 
Post. I suggest that it would seem that 
every time we Americans run into a prob- 
lem, we immediately suggest that a new law 
be enacted and a new bureau be established. 
As we establish these new bureaus, we add 
to the burden of the taxpayer. We become 
more dependert on government. It has 
been the proud boast of Americans and is 
the foundation of our government that the 
government that governs least is the best 
government. Let’s exercise some of our 
ingenuity. Let’s exercise some of our Ameri- 
can freedom and use the voluntary process 
of arbitration for the settlement of our dis- 
putes and thereby make it unnecessary to 
set up any other government agencies to 
add to the taxpayers’ burden. 


Arbitration is the American way to settle 
disputes. It is economical, speedy and just. 
It is a high form of self-regulation—the 
democratic process at work. [The End] 





New Provisions for Protection from Injuries 


Inflicted by an Uninsured Automobile 


By RAYMOND N. CAVERLY 


Mr. Caverly is vice president of the 
America Fore Insurance Group. 


pas SUBJECT I will discuss is the new 
endorsement having to do with protec- 
tion for claims against the uninsured motor- 
ist. This is called by some the “voluntary 
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endorsement,” which is more or less a mis- 
nomer because, after all, on renewal of any 
automobile bodily injury policy to which it 
is attached, there is going to be a minimal 
charge for it. 


The reason for the issuance of the so-called 
voluntary endorsement is as follows: As 
you probably know from reading the public 
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press, the stock casualty companies have 
been set against compulsory automobile in- 
surance for a lot of reasons, which I won't 
go into. The principal one is that it was 
tried in Massachusetts and it was found that 
it doesn’t work in the interests of anybody— 
the insured, the public, the insurance carriers, 
or anyone else. It is feared that the same 
thing will happen in New York as has hap- 
pened in Massachusetts, where they have had 
the voluntary endorsement for about 30 years. 

I am sure you are familiar with the legis- 
lative battle that took place in New York 
a couple of years ago and last year. Gover- 
nor Dewey tried to impose compulsory auto- 
mobile liability insurance on the New York 
public, and the legislature refused to let him 
do so. Nevertheless, it continues to be a live 
subject. When the Harriman administration 
came into power in New York, Insurance 
Superintendent Holz was very much con- 
cerned about the hassle that had taken place 
in New York in connection with compulsory 
automobile liability insurance. He first called 
together a group of executives of New York 
domiciled companixs to talk it over and see 
what could be done cooperatively, and then 
brought into the conference executives of 
the out-of-staté companies licensed to do 
automobile liability insurance business in 
New York. Out of this grew an Industry 
Committee, on which membership was by 
invitation from Superintendent of Insurance 
Holz. This committee sat down to see what 
measures could be taken to at least alleviate 
the situation with respect to the uninsured 
motorist owning and operating private passen- 
ger automobiles licensed and usually garaged 
in New York State. 


Admittedly, of all the accidents reported 
to the New York State Motor Vehicle De- 
partment, 96-plus per cent report having in- 
surance. Of the accidents reported, only 
3-plus per cent have not had insurance. But 
nevertheless that 3-plus per cent, in a state 
such as New York, represented quite a large 
number of accidents. There is no question 
about that. People are killed and people are 
injured by uninsured cars. 


I don’t think any of us can deny that the 
ideal situation would be to have some sort 
of financial responsibility for all automobilists 
on the road. It seems that this situation 
obviously couldn’t be achieved under any 
compulsory plan because out-of-state motor- 
ists come into the state uninsured and the 
New York law could not very well stop 
them at the border and demand to see their 
insurance policies. 
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Before the committee of the New York 
State Legislature recently, testimony was 
that last year there were some 7,000 acci- 
dents reported in New York by non-New 
York registered cars—cars from out of the 
state, cars which did not have insurance. 
Obviously, compulsory insurance would not 
have had any effect on that figure. 


This committee of executives decided that 
there wasn’t any all-inclusive cure, and I 
think everyone will have to agree that there 
isn’t any way to provide financial responsi- 
bility for each and every automobile driven 
on all the highways of the State of New 
York. Their conclusion was, however, that 
measures could be taken which would nar- 
row the gap, so to speak, and take care of 
a lot of the uninsured cases which, as I have 
pointed out, are low in number in proportion 
to the cases that are covered by insurance. 


The further conclusion was that such meas- 
ures would still be very helpful, so “hey came 
up with the idea of the so-called voluntary 
endorsement. 


The voluntary endorsement plan is not 
considered by the Industry Committee as 
a complete substitute for compulsory auto- 
mobile insurance. The committee simply thinks 
that it will narrow the gap so substantially 
that the problem in the future will be signifi- 
cantly less than it has been in the past. 


I think that when we approach any social 
problem, if we can decrease the difficulties 
in the problem and if we can decrease them 
gradually by one means or another when 
we find that there is no cure-all for the prob- 
lem, we have really accomplished something 
permanently worth while. Superintendent of 
Insurance Holz agreed with the Industry 
Committee on that basis. Practically all of 
the stock companies doing business in New 
York, as well as some prominent mutual 
companies, subscribed to this so-called vol- 
untary endorsement filing. 


Provisions of Endorsement 


You probably know something about what 
the endorsement covers because many of the 
companies who are issuing it placed ex- 
planatory full-page ads in all of the daily 
newspapers throughout New York State at 
the request of Superintendent Holz. I will 
run over it, in case some of you do not 
understand the endorsement fully. 


The beneficiaries under the endorsement 
are the insured himself—the named insured 
in the policy—and his spouse and relatives 
of himself or his spouse while they are resi- 
dents of his household. All of these people, 
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if the insured has the endorsement on his 
policy, are protected within the statutory 
$10,000/$20,000 limits—not within the policy 
limit he buys, but within 10/20 limits—against 
injuries suffered by these beneficiaries through 
the negligence of any uninsured driver. In 
addition to this, ali guests in the insured car 
are likewise beneficiaries while they are in 
the car, when the car is driven by the in- 
sured, by his spouse, or by anyone with the 
permission of either the insured or his spouse. 
So you can see, the group of beneficiaries is 
substantially large. 


With respect to the insured, the relatives 
resident in his household, and his spouse, 
they are protected whether they are in the 
car, riding in an uninsured car, or hit on the 
street as pedestrians. They really have a very 
broad area of protection under the volun- 
tary endorsement. 


The territory to which this endorsement 
applies likewise is very wide. New York 
State compulsory insurance could apply only 
to automobiles licensed by the State of New 
York, of course, but the voluntary endorse- 
ment applies to any accident that occurs 
within the United States, its territories or 
possessions, or Canada. In other words, if 


the insured driver of a New York registered 
car which is customarily garaged in New 
York is traveling in any part of Canada, or 


any part of the United States and its terri- 
tories or possessions, and he gets hit and is 
injured by an uninsured driver through the 
uninsured driver’s negligence, he has, under 
the voluntary endorsement, protection just 
the same as he would have in the State of 
New York. That, it seems to me, is a cov- 
erage which is very desirable and very broad 
inasmuch as it applies so generally geographi- 
cally, For instance, my understanding is that 
in Louisiana only about 50 per cent of the 
cars are insured, so that if a New York 
resident, driving a New York registered car, 
goes into Louisiana or is there even as a 
pedestrian, he has a greater chance of being 
hurt by an uninsured driver there than he 
has in New York. So, in many ways this 
out-of-state protection is just as valuable as— 
or, if the insured is a traveler, more valuable 
than—the protection which he receives in 


New York. 


Now, as to the exclusions—and, of course, 
all lawyers know that the most important 
things in a policy are the exclusions—they 
are not many. 


The first exclusion is: 


“To bodily injury to, or sickness, disease 
or death of an insured sustained while in or 
upon or while entering into or alighting from 
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any automobile other than the insured auto- 
mobile, if the owner thereof has insurance 
similar to that afforded by this endorsement 
available to such insured.” 


That is necessary because otherwise you 
would have double insurance. 


The second exclusion is: 


“To bodily injury to, or sickness, disease 
or death of an insured with respect to which 
such insured or his representative shall, 
without the written consent of the company, 
make any settlement with or prosecute to judg- 
ment any action against any person or organi- 
zation who may be legally liable therefor.” 


The third exclusion is: 


“So as to enure directly or indirectly to 
the benefit of any workmen’s compensation 
carrier, or any person or organization quali- 
fied as a self-insurer under any workmen’s 
compensation law.” 


That seems like a fair exclusion. In other 
words, if the insured is an employee of some 
concern and is driving on business and he 
gets hurt, he is entitled to the benefits of 
workmen’s compensation. The thing that 
the companies wanted to avoid is having a 
compensation insurance carrier benefit by 
the voluntary endorsement coverage. Such 
an insured driver, as you know, can take 
compensation and get his full medical ex- 
penses; he can get pretty good reimburse- 
ment for whatever damage he may suffer. 


What happens when it comes to a possible 
dispute? That, of course, is one of the things 
that is always important to consider. The 
insurance companies today everywhere settle 
the vast majority of all their personal injury 
claims, particularly if some plaintiff's lawyer 
doesn’t get there first, and it is presumed— 
the endorsement has been in effect about two 
months and so far it has worked out that 
way—that it will be possible to reach an agree- 
ment with the insured in most of the cases. 


But in the event that an agreement cannot 
be reached with the insured, the voluntary 
endorsement provides that, whether the dis- 
pute be as to negligence of the uninsured 
driver, the possibility of contributory negli- 
gence on the part of the inSured or the amount 
of damages that he may be entitled to (if there 
is a dispute as to any of these items), that 
dispute must be arbitrated under the rules of 
the American Arbitration Association. 


Some lawyers have voiced some criticism 
of' that requirement for arbitration, but it 
just wasn’t possible to handle that kind of 
a situation in any other way. In the first 
place, I think it is by far the best way to 
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handle it because in that way the insured 
gets quick adjudication of the dispute under 
a fair, nonprofit public-service organization 
which has facilities country-wide. He may 
have an accident in Canada, California, Maine, 
or some other place, and the American Ar- 
bitration Association can set up the machinery 
so that if he wants to have the dispute settled 
where the accident occurred, he can have it 
arbitrated there. 


The other side of it is this: One of the 
important things about these claims against 
uninsured drivers is that the uninsured driver 
be not relieved from any possible liability he 
may have. If a judgment is procured against 
an uninsured driver under the financial re- 
sponsibility law, as you probably know, he 
loses his license; he loses his right to drive 
a car until that judgment is paid. 


Most uninsured drivers have no money or 
assets, otherwise they would buy insurance. 
When the uninsured motorist has an acci- 
dent, he goes to a lawyer. The first thing 
the lawyer wants to know is “Have you got 
insurance?” Probably the lawyer isn’t going 
to waste any time on it and usually that 
case is never prosecuted to judgment, be- 
cause the lawyer says, “Well, I’m not inter- 
ested because for 30 per cent or 50 per cent 
of nothing I’m not going to put in a lot of 
work. .The chances of collecting are very 
slim.” So, nothing happens. The uninsured 
driver can post a security, but if he does, he 
is not deprived of his license to drive as he 
would be if this judgment were secured 
against him. 


As you all know, personal injury claims 
are not assignable in New York State. This 
endorsement provides that when a company 
makes a settlement with the beneficiary under 
the endorsement, the company will then 
make the payment not under a release, but 
under a so-called trust agreement; the com- 
pany will then proceed to get this judgment 
against the uninsured driver, which will put 
him off the road. 


The company probably will never get 
very much money out of any judgment, but 
it is the intention of our company, and I 
think of every company, to prosecute every 
one of these cases to judgment, just for the 
purpose of putting the uninsured driver off 
the road. 


If litigation were permitted here, who 
would be sued? If you permitted the bene- 
ficiary to sue the uninsured driver, there 
would be no way in which a settlement 
could be made and, likewise, have judgment 
entered against ihe uninsured driver. Per- 
haps, if a judgment were obtained, the in- 
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surance company would get into the picture 
through assignment of the judgment to the 
insurance carrier, but this would cause a lot 
of hardship on the beneficiary. 

The only alternative would be to set it 
up like an accident policy, so that the suit 
would be against the insurance company, not 
for weekly benefits, but for the damages 
that the insured is legally entitled to—be- 
cause that is what the voluntary endorse- 
ment says he should be entitled to. 


So, with all these angles to it, it was neces- 
sary—absolutely necessary, in my opinion— 
for the drafting committee to set up this 
arbitration plan in the endorsement. I would 
prefer it under any circumstances and I 
think most other insurance lawyers and the 
insured will prefer it, also. 

Where does the lawyer come into the 
picture? Well, he isn’t going to make very 
much money suing the uninsured driver. 
Most attorneys wouldn’t bother with it, as 
we have said. Here, if the insured wants to 
be represented by a lawyer, he is entitled 
to be represented in the arbitration proceed- 
ings. Perhaps it is a good thing for him to 
be represented. The company will undoubtedly 
be represented in the arbitration proceedings 
by somebody from its legal staff. Therefore, 
instead of eliminating law business or de- 
creasing law business, it seems to me that 
this arbitration program puts lawyers into a 
position where more lucrative law business 
will be created out of these cases involving 
uninsured drivers than ever existed before. 


I am at a complete loss to understand the 
criticism that has come from some members 
of the bar—and there has been some little 
criticism of the fact that arbitration is the 
sole way to resolve these disputes, rather 
than through lawsuits. 


That roughly covers the provisions of the 
endorsement. 


Incidentally, the American Arbitration As- 
sociation has cooperated with us in marvelous 
fashion in this program under the voluntary 
endorsement. As the usual rules applying to 
their arbitration proceedings would not apply 
here because of the very nature of the cases 
—most arbitration proceedings concern con- 
tracts or employer-employee relationships— 
they have adopted a special set of rules 
known as the Accident Claims Tribunal Rules. 


Criticisms 


I am going to comment on some of the 
criticisms that have been published since the 
endorsement was issued. The voluntary en- 
dorsement as filed and written by my com- 
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pany costs $3 per year for the 10/20 coverage. 
If you have an automobile liability policy 
in New York State, the cost for the endorse- 
ment is $3 per year. The insurance companies 
started out by attaching it to all existing 
policies or, even if they didn’t attach it, by 
reading it into all existing policies for their 
unexpired terms, without making a charge. 
The reason for that was that it would be 
difficult to go back and prorate a $3 premium 
for periods of less than a year. On renewal, 
the $3 charge will be made. 


Insurance Superintendent Holz approved 
this plan of attaching the voluntary endorse- 
ment, or the endorsement in 
force on all existing policies at the time the 
endorsement came out, not only in connec- 
tion with existing policies, but on renewal 
which had been issued for a short time 
thereafter. That was necessary because the 
new and renewal policies are prepared and 
sent out to insureds in advance of the effec- 
tive date. But in the future, it is entirely 
optional as to whether or not the policy 
holder continues this coverage. If he does, 
it will cost him $3 to do so. 


considering 


Some critics have said that this makes the 
insured bear the cost which should be borne 
by the uninsured motorist. What do you 
get for the $3? If you are the insured under 
the policy, in my opinion you get a lot. You 
not only get your money’s worth, but you 
get a bargain because if you, or any person 
under the endorsement in the policy, are 
hurt by an uninsured driver anywhere, you 
have an opportunity to collect the same 
damages up to $10,000/$20,000 limits that 
you would have if it had been possible for 
you to collect from the uninsured driver. 
You get protection for yourself and for all 
of the possible beneficiaries. And what does 
the uninsured driver get out of it? Nothing. 
In my opinion, he is going to get a lot of 
trouble out of it because in the past these 
cases have never been pursued to judgment 
against him, and in the future, I believe, 
judgments will be secured by companies 
that make payment under the voluntary en- 
dorsement. This will mean that he will be 
off the road until that judgment is paid. 


Another criticism which has been presented 
is the claim that through the voluntary en- 
dorsement the insurance carrier develops an 
adversary position with his own insured, or 
with the beneficiary under the endorsement. 
The insurance carrier that has to settle with 
the insured for the purposes of that par- 
ticular action becomes a third party, and 
the insurance company takes the place, so 
to speak, of the nninsured driver, at least to 
the extent of negotiating a settlement. 
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Some people have objected to this adversary 
position of the companies. I don’t think 
that is going to be a very serious problem. 
After all, we are in an adversary position 
in every third-party case. What percentage 
of them go to suit? Actually, in automobile 
cases with my own company, less than 1 per 
cent of all the claims ever reach the lawsuit 
state. We are able to agree. People’s claims 
generally are reasonable, and with a little 
negotiating it is possible to settle them. 


I don’t take too seriously this business of 
being put in an adversary position. I say 
quite a number of accidents have happened 
in the state to which the voluntary endorse- 
ment applies. I think our companies have 
had altogether about a dozen claims to date 
under the voluntary endorsement and prac- 
tically all of those cases have been settled. 


One of the best evidences of the fact that 
it is working, from the settlement point of 
view, is this: I asked Noble Braden how 
many cases have been submitted to arbitra- 
tion so far, and he said there were none, he 
hadn’t heard of any. I don’t think there are 
going to be many arbitration. I 
think between the average insurance com- 
pany and the average insured and beneficiary 
under this endorsement, it is going to be 
possible to get rid of these cases without 
any hard feelings and in a sensible way by 
talking it over. 


cases of 


Another criticism is that the voluntary 
endorsement does not provide any protection 
against loss arising out of damzge to prop- 
erty. Well, that is true. In the first place, 
it was considered, when the voluntary en- 
dorsement was drawn, whether or not it 
should be made to apply to property in cases 
such as damage to the insured car. The first 
difficulty is that if it was made to apply to 
property damage there would have to be a 
fairly substantial deductible, otherwise the 
opportunity for chicanery and fraud—for 
getting bent fenders paid for, and all that— 
would be almost unlimited. Most compul- 
sory insurance proposals do not contain any 
proposal for compulsory insurance applicable 
to property damage. 


In the New Jersey Unsatisfied Claim and 
Judgment Fund, which has been in effect 
since the first of April, there is provision for 
property damage, but with a deductible of 
$200. In other words, you are not entitled 
to recover the first $200—and there are com- 
paratively few cases of property damage in 
excess of $200. 


Another comment which is very valid is 
the fact that there are persons who are not 
protected by this endorsement, the noncar- 
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owning families or the girl who works in 
an office and perhaps lives in a boarding- 
house and who doesn’t have an automobile. 
Of course she could recover, in any event, 
only where the uninsured driver is negligent 
and she is free from contributory negligence. 

It is true that to date there isn’t any way 
that she can buy this protection. If she gets 
hit by an uninsured car she is one of the 
innocent victims, so to speak, of the unin- 
sured driver’s negligence, and there isn’t any 
way under this endorsement by which she 
could have protection. The committee is 
studying possible ways to provide protection 
for the small group of cases which might arise 
in connection with noncar-owning families. 
It is a little difficult. This endorsement 
might be sold separately to a noncar-owning 
individual, but how are you going to sell any 
type of insurance policy for $3? The actual 
clerical work of issuing that individual policy, 
as distinguished from putting the endorsement 
on an automobile policy, would probably cost 
the companies more than $3. This is the 
first problem. 

So, today, it is agreed that we cannot come 
up with an answer as to the way in which 
this type of protection may be provided for 
the person coming from the noncar-owning 
family. We are hopeful, however, that some 
scheme can be devised for doing this. The 
companies are willing and ready to do it if 
a practicable way can be found for putting that 
type of coverage into effect for those people. 

There have been suggestions from some 
sources that these payments (damages, not 
weekly benefits) should be made to the bene- 
ficiaries under the voluntary endorsement 
regardless of fault, regardless of negligence 
or lack of negligence on the part of the unin- 


sured driver, regardless of whether or not 
the person injured is guilty of contributory 
negligence. 

If you had such an endorsement and were 
injured, it would be much better to be hurt 
by an uninsured car than by an insured car, 
because you wouldn’t have to prove negli- 
gence, and you wouldn’t have to prove lack 
of contributory negligence. 


There is another serious objection to es- 
tablishing this principle. As we all know, 
there is a trend in this country and a move- 
ment for the adoption of some sort of com- 
pensation principle for automobile accidents. 
If that movement ever works out, I would 
say 95 per cent of the lawyers in the State 
of New York would be out of business. Even 
though they may not specialize in negligence 
cases, they get a few every year and the in- 
come earned in this way is “the gravy” in 
their practices. Furthermore, I don’t think 
that many of the insurance companies would 
be prepared to write automobile insurance 
providing for damages regardless cf fault. 
How would you prevent fraud by nonwage 
earners? To put that principle in this type 
of coverage would certainly be to encourage 
those who are advocating this idea of a com- 
pensation plan for all automobile accidents. 
That is one reason why I don’t think it 
should be done. 


Moreover, it is traditional in Anglo-Saxon 
law that a man should not recover unless 
the other fellow is at fault, and unless he 
himself is free of fault. That is a tradition 
that has come down to us over the centuries 
and I don’t believe that either the public or, 
particularly, the lawyers are willing to change 
that principle at this stage of the game. 

[The End] 





Administration of Insurance Law 


By LEFFERT HOLZ 


Superintendent of Insurance, State of New York 


HE DEVELOPMENT of administra- 
tive law dealing with supervision of the 
insurance business, like similar develop- 
ments in other fields, stemmed from the 
pressure of social needs and the recognition 
that the judicial system was not a suitable 
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agency to provide the needed protection. 
This i» because, for the most part, in judicial 
proceedings the rights and obligations of 
individual plaintiffs and defendants are re- 
solved, whereas an administrative agency 
has a broader objective in protecting the 
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rights and interests of the people as a 
whole, as, for example, to protect the insur- 
ing public from loss due to dealing with 
an irresponsible insurer. Moreover, in the 
creation of an administrative agency to 
regulate a particular kind of business such 
as insurance, there is legislative recognition 
that the agency is presumably equipped or 
informed by experience to deal with a 
specialized field of knowledge, and that its 
findings within that field carry the authority 
of an expertness which courts do not 
possess but must respect.’ 


Another distinguishing characteristic of 
administrative law is that executive, legis- 
lative and judicial powers may be vested in 
a single agency. The iatter two powers are 
usually referred to as quasi-legislative and 
quasi-judicial functions, that is, in the na- 
ture of legislative and judicial functions. 
The Supreme Court of the United States 
has differentiated between these functions 
as follows: 


“A judicial inquiry investigates, declares, 
and enforces liabilities as they stand on 
present or past facts and under laws sup- 
posed already to exist. That is its pur- 
pose and end. Legislation, on the other 
hand, looks to the future and changes exist- 
ing conditions by making a new rule, to be 
applied thereafter to all or some part of 
those subject to its power.” ” 


The vesting of these powers in a single 
agency, such as that of the Superintendent 
of Insurance, does not offend against the 
Constitution of the United States or of the 
State of New York, which recognizes the 
division of powers between the administra- 
tive, legislative and judicial departments of 
government. By the very nature of the 
duties and responsibilities to be exercised 
by an administrative agency, the courts 
recognize that this invasion of the division 
of powers must be tolerated, provided other 
constituticual safeguards are met.’ 


The New York Insurance Law has vested 
in the Superintendent of Insurance func- 
tions covering these three powers. The 
executive function is illustrated by the 
issuance of licenses, the quasi-legislative 
function is involved in the promulgation of 


1 Universal Camera Corporation v. NLRB, 
340 U. S. 474 (1951). 

2 Prentis v. Atlantic Coast Line Company, 211 
U. S. 210, 226, 29 S. Ct. 67, 69 (1908). 

§ Matter of Premium Ice Company, Inc. v. 
Maltbie, 266 App. Div. 458 (N. Y., 1943). 

494 U. S. 113, 126; 24 L. Ed. 77, 84 (1876). 

5 Biddles, Inc. v. Enright, 239 N. Y. 354, 363, 
146 N. E. 625, 628 (1925); cited in 284 N. Y. 
340, 345, 31 N. E. (2d) 184, 186 (1940). 
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rulings and opinions implementing the in- 
surance law, and the quasi-judicial functions 
are represented by hearings involving pre- 
mium rate filings or disciplinary proceed- 
ings brought against licensees. 


The regulation of the business of insur- 
ance is based on what is called the police 
power, and is applied to private property 
and private business which are affected with 
the public interest. This power has been 
described in the leading case of Munn v. 
Illinois,’ as follows: 


“When, therefore, one devotes his prop- 
erty to a use in which the public has an 
interest, he, in effect, grants to the public 
an interest in that use, and must submit 
to be controlled by the public and for the 
common good, to the extent of the interest 
he has thus created.” 


Judge Crane has indicated the extent and 
breadth of the police powers as follows: 


“Any trade, calling or occupation may be 
reasonably regulated if ‘the general nature 
of the business is such that unless regulated 
many persons may be exposed to misfor- 
tunes against which the , Legislature can 
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properly protect them’. 


On numerous occasions the courts have 
held that the business of insurance is one 
which is affected with the public interest so 
as to be subject to the exercise of the 
state’s police powers.° 


However, in the exercise of the police 
power by the state, the rights of the in- 
dividual are entitled to be protected by due 
process. Judge Conway, in writing an opin- 
ion in an appeal involving the revocation 
of a license, stressed the importance of safe- 
guarding the rights of the licensee as 
follows: 


“The hack driver’s license is the hack 
driver’s permission to lawfully carry on his 
business or occupation. ... in view of the 
fact that petitioner’s license is a condition 
precedent to his continuance in that oc- 
cupation, this license is comparable to the 
‘right’ to continue in business which was 
involved in Duplex Printing Press Company 
v. Deering, 254 U. S. 443 and Truax 


* Chicago Life Insurance Company v “Needles, 


113 U. S. 574, 5 S. Ct. 681 (1885); German 
Alliance Insurance Company v. Lewis, 233 U. S. 
389, 34 S. Ct. 612 (1914); Hartford Accident & 
Indemnity Company v. Nelson Manufacturing 
Company, 291 U. S. 352, 54 S. Ct. 392 (1934); 
Life & Casualty Insurance Company of Tennes- 
see v. McCray, 291 U. S. 566, 54 S. Ct. 482 
(1934); rehearing denied, 292 U. S. 600. 
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v. Corrigan, 257 U. S. 312 In those 
cases, the United States Supreme Court 
decided that a person has a property right 
in the continuation of his business me 


Insurance supervision in the United States 
has a long history and, unlike the federal 
agencies created as an aftermath of the 
depression, has not been the subject of 
attack through partisan political activity. 
The New York Insurance Department was 
established as a separate department of the 
state government by Chapter 366 of the 
Laws of 1859. Prior thereto the insurance 
laws of this state were administered by the 
comptroller. 


The Superintendent of Insurance is vested 
with broad powers under the insurance law 
and, in addition, Section 10 of the insurance 
law recites that he “shall be charged and 
invested with the rights, powers and duties 
as expressed or reasonably implied by this 
chapter, in connection with the business of 
insurance in this state.” This provision, in 
fact, confers no additional power upon the 
Superintendent but, rathér, implements his 
existing powers. This is declaratory of the 
judicial concept, as was stated in People 
ex rel Municipal Gas Company v. Public 
Service Commission: 


“ 


commission can exercise only such 
powers as have been specially conferred by 
statute, together with those incidental powers 
which may be requisite to effectually carry 
out those actually granted.” 

The term “reasonably implied,” in referring 
to powers and duties, may be given the 
meaning intended by the classic definition 
of Chief Justice Marshall of “implied. powers” 
in the federal Constitution: 


“Let the end be legitimate, let it be 
within the scope of the constitution, and 
all means which are appropriate, which are 
plainly adapted to that end, which are not 
prohibited, but consist with the letter and 
spirit of the constitution, are constitutional.” * 


The extent to which broad powers, that 
are expressed in general terms, are con- 
ferred upon the Superintendent of Insur- 
ance is illustrated by the following provi- 
sions of the New York Insurance Law: 


Section 40, subsection 4.—‘. . . The super- 
intendent may refuse to issue or renew any 
such license if in his judgment such re- 
fusal will best promote the interests cf the 
people of this state.” 


* Hecht v. Monaghan, 307 N. Y. 461, 121 N. E. 
(2d 421 (1954). 
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Section 40, subsection 6.—“The superintend- 
ent may revoke any license previously issued 
to any foreign or alien insurer . . . if 

he finds that such insurer has failed 
to comply with any requirement imposed 
upon such insurer and if in his judg- 
ment such revocation is reasonably neces- 
sary to protect the interests of the people of 
this state. me 


Section 42, subsection 2.—‘The superintend- 
ent shall issue a renewal license to any 
foreign or alien insurer if he shall be satis- 
fied that such an insurer is not de- 
linquent with respect to any recguirement 

and that its continuance in business 
in this state will not be hazardous or preju- 
dicial to the best interests of the people of 
this state.” 

Section 42, subsection 5.—“. No foreign 
insurer shall be or continue to be 
authorized to do an insurance business in 
this state if it fails to comply substantialiy 
with any requirement or limitation of this 
chapter, applicable to similar domestic in- 
surers hereafter to be organized, which in 
the judgment of the superintendent is. rea- 
sonably necessary to protect the interests 
of the people of this state.” 

The application of these standards to par- 
ticular cases places a heavy responsibility 
upon the Superintendent. 

Supervision of the insurance business was 
assumed by the state for the purpose of 
protecting the insuring public. . Insurance 
supervision is not intended as an absolute 
guaranty against failure of companies or 
the occasional indulgence in unfair and 
improper practices but, rather, is intended 
to provide safeguards which are an effective 
check agzinst bad practices and improvident 
and irresponsible insurance management. 

In the administration of the insurance 
law, the Superintendent of Insurance is 
mindful of the fact that his duties are those 
of supervision and not management. How- 
ever, in administering certain statutory pro- 
visions it is not an easy task to differentiate 
between the two. 


Licensing Function 


The insurance business is brought under 
the control and supervision of the Super- 
intendent of Insurance by means of the 
licensing function and the power of taxa- 


tion. The right to do an insurance business 
or represent an insurer in doing an insur- 


8 McCulloch v. Maryland, 4 Wheat. 316, 421 
(1819). 
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ance business or represent the public in 
placing insurance is considered to be a 
privilege and it is limited to those who 
qualify and obtain a license.’ In addition, 
a license is required to sell securities of an 
unlicensed insurer.” As a condition to the 
exercise of such privilege, the state may, 
and does, impose various taxes upon in- 
surers, as well as fees and other exactions.” 


An insurer, whether it be organized un- 
der the laws of New York or those of a 
sister state or foreign country, is required 
to obtain a license from the Superintendent 
of Insurance in order to do an insurance 
business.” In order to qualify for a license, 
the insurer must meet the financial and 
other requirements, prescribed by the insur- 
ance law, pertaining to the kind or kinds 
of insurance business for which it makes 
application.” In the case of a domestic 
insurer, the insurance law also prescribes 
the procedure relative to the incorporation 
and organization of a corporation, as well as 
the licensing thereof.* The qualifications 
of an applicant are verified by an examina- 
tion of the documents submitted and an 
analysis of its financial condition and busi- 
ness affairs, based on statements and reports 
submitted and, in some instances, through 
an examination conducted at the home office 
of the applicant.” 

Concomitant with the power of licensing 
is the power to revoke or suspend the 
license. Since the right to do an insurance 
business and the right to engage in the 
sale of insurance is a privilege which is 
granted by the issuance of a license, it is, 
therefore, equally important that the state 
reserve the power to withdraw the license 
in the event the licensee abuses the privi- 
lege by engaging in activities in violation 
of the standards imposed by the insurance 
law. This control is exercised through the 
powers conferred upon the Superintendent 
to revoke or suspend a license in accordance 
with the procedural provisions of the insur- 
ance law. 


The supervision of the irisurance business 
by the state is a continuous process. The 
policy of the law would be defeated and the 
public denied the protection sought to be 


achieved by such policy were 
vision a continuous operation, 


not super- 
An outline 
of the techniques employed in maintaining 
the continuous supervision of the insurance 
business follows. 


Financial Condition 


For the purpose of providing adequate 
safeguards in order to determine compli- 
ance with financial and other requirements 
to be met by insurers, the law provides: 

(1) The classes of securities eligible for 
investment of funds of insurers in order to 
assure safety and diversification, and the 
restrictions and limitations as to ownership 
of real estate.” 

(2) The methods of valuation of invest- 
ments.” 

(3) The kinds of assets which may be 
taken credit for in the financial statement.” 

(4) The reserves required to be held for 
the purpose of carrying out the imsurance 
obligations assumed.” 

(5) The various liabilities incurred by an 
insurer which are to be reported as such 
in the financial statement.” 

(6) Limitations of insurance expenses 
and the volume of new business of licensed 
life insurance companies and a limitation of 
surplus of domestic mutual life insurance 
companies are prescribed.™ Limitations of 
expenses of domestic mutual casualty insur- 
ance companies and cooperative fire insur- 
ance companies are also prescribed.” 

(7) The forms of annual and quarterly 
statements to be used in filing statements 
as to financial conditions and operations are 
prescribed. The statements are audited by 
the Department.” 

(8) Periodical examinations of the finan- 
cial condition and affairs of domestic in- 
surers are conducted at their home offices. 
In case of foreign insurers it is customary 
to accept the report of examination of the 
home state.” 


Rate Regulation 


The Superintendent of Insurance is vested 
with the duty of supervising premium rates 





® Secs. 40, 113, 115 and 119, New York Insur- 
ance Law. Section numbers appearing in foot- 
notes to follow also refer to this law unless 
otherwise indicated. 

® Sec. 51. 

1 Art. XVII, insurance law; Sec. 187, tax law. 

2% See. 40. 

Sec. 40, Arts. 
XII-XIV. 

14 Sec. 48. 


IX-a, X, XI-a, XI-b and 
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15 Sec. 40, 

1% Secs. 79-81, 85-87 and 90. 

1T Sec. 91. 

18 Secs. 70 and 71. 

” Secs. 72-74, 205, 219 and 326. 
* Sec. 75. 

*1 Sees, 213, 212 and 207. 

2 Secs. 321 and 372. 

3 Sec. 26. 

74 Secs. 28-30. 





fire, certain forms of inland 
marine and casualty insurance and rating 
organizations. This function is carried on 
as a continuous form of supervision to make 
sure that such rates are not inadequate, 
excessive or unfairly discriminatory, which 
are the statutory standards.” These pre- 
mium rates are submitted to the Insurance 
Department for filing. The Superintendent 
is required to review the rates and deter- 
mine whether they meet the standards of 
the law. He is given the power to disap- 
prove rates which do not meet the stand- 
ards; so that, as a practical matter, it is 
customary to affirmatively approve filed 
rates which meet the statutory standards. 
3ecause of competitive conditions in the 
world’s market, ocean marine rates are ex- 
empt from supervision. 


charged for 


Premium rates for accident and health 
insurance are also subject to supervision, 
but the form of regulation differs from that 
applicable to fire, inland marine and casualty 
insurance rates. The statutory standards 
for accident and health premium rates are 
(1) whether the benefits provided in the 
policy are unreasonable in relation to the 
premium charged, or (2) whether such form 
contains provisions which encourage mis- 
representation or are unjust, unfair, inequi- 
table, misleading, deceptive, contrary to law 
or to the public policy of the state.” The 
reason for the difference is because fire, 
inland marine and casualty premium rates 
are generally made by insurers acting in 
concert through rating organizations, whereas 
accident and health premium rates are made 
by the individual insurers acting alone. 


Policy Provisions 


Standard policy provisions and, in one 


instance, a standard form of policy are 
prescribed. Unlike the usual negotiations 
conducted by parties in entering into con- 
tracts, the insuring public are in no posi- 
tion to bargain as to the terms of their 
contracts. Moreover, since the business of 
insurance affects the public interest, insurers 
should not be permitted to give special 
inducements to applicants or favor one 
insured over another. The insurance law 
prohibits rebates and unfair discrimination 
as between individuals of the same class,” 
In order to assure that policy contracts are 
fair and reasonable, the law prescribes 


% Art. VIII. 

% Secs. 141 and 154. 

* Secs. 188 and 209. 

28 Secs. 155, 158-161, 163 and 164. 
*® Sec, 154. 
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standard provisions for certain basic cover- 
ages such as life insurance, accident and 
health insurance, annuities and liability in- 
surance, and makes mandatory a standard 
policy for fire insurance.” Forms of con- 
tracts providing life insurance, accident. and 
health insurance and annuity benefits are 
required to be filed with the Insurance De- 
partment and approved as conforming. to 
the requirements of the insurance law and 
not inconsistent with law.” 


I* would be beyond the scope of this 
paper to cover in all detail the statutory re- 
quirements as to policy forms. 


Agents and Brokers— 
Regulation of Trade Practices 


In order to make sure that honest, com- 
petent and trustworthy persons are engaged 
in the selling of insurance, either as agents 
representing insurers or brokers represent- 
ing insureds, the law requires that such 
persons qualify by passing written exami- 
nations and obtaining licenses.” 


Public adjusters who represent assureds 
and independent adjusters who represent 
insurers in the adjustment and settlement 
of policy claims are required to qualify as 
such by passing a written examination and 
obtaining a license.” 


The Superintendent of Insurance is charged 
with the duty of proceeding against any 
licensee who is engaged in any unfair 
method of competition or in any unfair or 
deceptive act or practice in the business of 
insurance.” If the act or practice is one 
defined in Section 273, the Superintendent 
is empowered, after notice and hearing and 
the making of a determination, to issue 
an order requiring the licensee to cease and 
desist from engaging in such method of 
competition or in such act or practice. 


If the method of competition or the act 
or practice which the licensee is charged 
with committing is not defined, the Superin- 
tendent of Insurance, after notice and hear- 
ing, is required to make a report of his 
findings and if the report charges a viola- 
tion, he may, through the Attorney-General, 
cause an action to be instituted to enjoin the 
licensee from engaging in such method, act 
or practice.” 

% Secs. 113, 115, 119 and 122, 

% Sec. 123. 


® Art. IX-D, 
8 Sec. 278. 
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Liquidation and Rehabilitation 
of Insurers 


The liquidation and rehabilitation of in- 
solvent insurers is likewise a function of the 
Superintendent. In order to conserve the 
assets of insolvent insurers and conduct 
liquidation and rehabilitation proceedings in 
an economical manner for the benefit of 
policyholders and creditors, the Superin- 
tendent of Insurance is made the official 
liquidator and rehabilitator, under the pro- 
visions of the New York Insurance Law, 
for the purpose of conducting proceedings 
to liquidate the affairs of an _ insolvent 
insurer or, in the proper case, to rehabilitate 
such an insurer.” 


Approvals 


Ancillary to the exercise of the licensing 
powers, certain activities of licensees are 
controlled by other procedures such as those 
requiring the granting of approval or grant- 
ing of a permit. Previous mention has been 
made of approvals of premium rates and 
policy forms. 


Other provisions in the insurance law 
require insurers to obtain the Superin- 
tendent’s approval as a condition to exer- 
cising certain rights. To illustrate, approval 
must be obtained for the acquisition of real 
estate for home office occupancy or for the 
convenient accommodation in the trans- 
action of the company’s business, for the 
holding of real estate required in fore- 
closure beyond a five-year period, for 
amending the charter of domestic insurers, 
for the ceding or assumption of reinsurance 
in certain cases, for the merger or consoli- 
dation of two or more insurers, for the con- 
version of a stock insurer into a mutual 
insurer and for the granting of permission 
te a life insurance company to exceed pre- 
scribed expense limits. 


The granting of approval or permission 
under the above circumstances involves the 
exercise of judgment and is to be distin- 
guished from the exercise of ministerial 
functions as, for example, the certification 
of a filed document. As was stated in 
McCarten v. Sanderson, 111 Mont. 407 (1941): 


“‘Approval’ is the opposite of ‘disap- 
proval’; it necessarily involves discretionary 
power, which ordinarily is complete unless 
limited in some way.” 

% Art. XVI. 


% Panama Refining Company v. Ryan, 293 
U. S, 388 (1935). 
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Regulations and Rulings 


Administrative law must meet the con- 
stitutional test that the legislature is not 
permitted to abdicate or transfer to others 
the legislative functions with which it is 
vested. However, valid administrative law 
lays down certain standards in broad form 
and the administrative agency is left to fill 
in the details.” 

It is that administrative law 
prescribe a specific rule of action. Where 
it is difficult or impractical for the legisla- 
ture to lay down a definite, comprehensive 
rule, a reasonable amount of discretion may 
be delegated to the administrative agency. 
Where the agency has adopted a standard 
as an interpretation of the broad powers 
granted to it, the courts will declare such 
standards invalid only in the event that it is 
so lacking in reason for its promulgation 
that it is essentially arbitrary.” 

The quasi-legislative functions of the 
Superintendent of Insurance in implement- 
ing the insurance law may be exercised in 
two ways, namely, (1) by the promulgation 
of regulations pursuant to Section 21 of the 
insurance law or (2) by informal rulings. 


necessary 


Official regulations promulgated by the 
Superintendent of Insurance are filed with 
the department of state and published in 
the Official Compilation of Codes, Rules 
and Regulations of the State of New York, 
in conformity with the provisions of Section 
102 of the Executive Law, which imple- 
ments Section 8 of Article IV of the Consti- 
tution of the State of New York. 

Official regulations of the Insurance De- 
partment have the force of law, assuming, 
of course, that they do not conflict with the 
insurance law.” Only those which are filed 
and published are binding on the public. 


It is a common practice on the part of 
the Insurance Department to issue rulings 
by way of releases or in the form of circular 
letters directed to licensees. While such 
rulings, in the absence of compliance with 
constitutional or statutory filing require- 
ments, do not have the force of law, they 
serve as guides to all persons affected under 
the rulings and are invoked as the rationale 
in passing upon particular situations, 


Departmental Proceedings 


The insurance law contains comprehen- 
sive provisions prescribing the procedure to 


% Matter of Marburg v. Cole, 286 N. Y. 202, 
211, 213 (1941). 
UU, 8. v, Shaughnessy, 347 U. S. 360 (1954). 


29 





be observed in quasi-judicial proceedings. 
These provisions are designed to accom- 
plish the purposes of the insurance law and 
at the same time protect the individual 
licensee against invasion of his rights by the 
exercise of administrative authority. The 
provisions conform with the guarantees of 
procedural due process of law, which re- 
quire that the individuals’ rights be pro- 
tected by the rudimentary requirements of 
fair play, consisting of (according to the 
decision of Chief Justice Hughes in the 
leading case of Morgan v. U. S., 304 U.S. 1, 
14, 18, 19 (1938)) a fair and open hearing 
which embraces “the right to present evi- 
dence” and “a reasonable opportunity to 
know the claims of the opposing party and 
meet them,” “the opportunity to submit 
argument” and the observance of judicial 
process in the concluding portion of the 
procedure. 


The procedural provisions may be briefly 
described as follows: 


Discovery.—The Superintendent is em- 
powered to conduct an investigation of a 
matter prior to the institution of a proceed- 
ing against a licensee in preparation of a 
proposed proceeding.” 


Commencement of proceeding.—A_ pro- 
ceeding in the Insurance Department in 
which a person is entitled to a hearing is 
begun by the service of a “notice of pro- 
posed action” upon such person by deliver- 
ing the notice to such person or by 
forwarding it by registered mail to his last 
known place of business. The notice gives 
the time, which is not less than ten days, 
and place of hearing, and is required to 
refer to the section or sections of the insur- 
ance law pursuant to which action is taken 
or is proposed to be taken, and the grounds 
therefor. A notice to produce books and rec- 
ords may be attached to a notice of hearing.” 


Attendance of witnesses.—The Superin- 
tendent or the hearing officer is empowered 
to subpoena witnesses, compel their attend- 
ance and require the production of any 
books, records, correspondence or other 
documents which he deems relevant to the 
inquiry.” It is the customary procedure to 
furnish the respondent, at his request, with 
signed subpoenas on which he may insert 
the names of his witnesses and thereby, if 
he so chooses, withhold the names of wit- 

8 Sec. 24. 

® Sec, 22. 


# Sec. 24. 
“ Sec. 25. 
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nesses appearing in his behalf until they 
are called to testify at the hearing. 


Immunity of witnesses.—In order to per- 
mit the Superintendent of Insurance to 
carry out the statutory duties, he is au- 
thorized, under specified conditions, to grant 
a witness immunity from prosecution. It is 
requisite to the granting of immunity that 
the witness claim his privilege against self- 
incrimination and his testimony be given 
pursuant to the direction of the hearing 
officer." Before the Superintendent may 
confer immunity upon a witness, the Super- 
intendent is required to give 24 hours prior 
written notice to the attorney general and 
to the appropriate district attorney.” 


The hearing.—A hearing may be held 
before the Superintendent, any deputy 
superintendent or any competent salaried 
employee of the Insurance Department au- 
thorized. by the Superintendent for that 
purpose. The practice of the Insurance 
Department with respect to the conduct of 
hearings is designed to comply with the 
“rudimentary requirements of fair play.” 


The prosecution of proceedings is handled 
by a trial attorney and hearings are pre- 
sided over by a deputy superintendent of 
insurance who possesses the necessary ex- 
perience and judicial temperament. The 
hearing officer has power to administer 
oaths, examine and cross-examine witnesses 
and receive documentary evidence.“ 


Every statutory hearing is open to the 
public, unless the hearing officer determines 
that a private hearing would be in the public 
interest. A hearing upon a proposed report 
of examination into the affairs of an insur- 
ance company is private, because the con- 
tents of such report may not be disclosed 
until it is filed for public inspection.” 


The rights of the respondent at the hear- 
ing are protected by the statutory direction 
which specifies that he shall be allowed to 
be present during the giving of all the 
testimony and shall be allowed a reasonable 
opportunity to inspect. all adverse docu- 
mentary proof, to examine and _ cross- 
examine witnesses and to present proof in 
support of his interest.“ The hearing is 
conducted in a manner comparable to a trial 
before a court without a jury. Witnesses 
are subject to direct and cross-examination. 


“Sec. 25, insurance law; Sec. 2447(3), penal 
law. 

# Sec. 23. 

* Sec, 30. 

* Sec, 23. 
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The formal rules of pleading or evidence 
need not be observed at a statutory hear- 
ing.” The hearing officer is given consid- 
erable latitude in permitting testimony to be 
introduced which otherwise might be ex- 
cluded under the technical rules of evidence. 


Report of findings.—After the taking of 
testimony at the hearing, counsel for the 
respective parties make oral summations 
and legal arguments, as well as motions. 
They may also submit memoranda in sup- 
port of proposed findings and their con- 
tentions as to the applicable law within a 
certain period of time fixed by the hearing 
officer. The hearing officer is required to 
report his findings, orally or in writing, to 
the Superintendent, with or without recom- 
mendation.” Under the customary prac- 
tice, the report takes the form of a written 
opinion and decision of the hearing officer 
in which he makes findings based upon his 
examination of the record and a study of 
counsels’ memoranda, conclusions drawn 
from the findings and, in the proper case, 
recommendations. Such report, if adopted 
by the Superintendent or by his authority, 
may be the basis of any determination 
made by him or by his authority.“ The 
hearing officer is duty bound to observe 
the judicial process in making determina- 
tions. The determination must be the re- 
sult of a process of reasoning and cannot 
be arbitrary and contrary to the known 
facts. The determination must be based 
upon the standard fixed by the statute.“ 


Proceedings requiring hearings before the 
Superintendent of Insurance may be di- 
vided into two classes. One is typified by 
a proceeding to revoke a license, which is 
cemparable to a judicial proceeding. There 
are other proceedings before the Superin- 
tendent which are unique to the regulation 
of the insurance business, such as one involving 
the approval of insurance rates. Such a pro- 
ceeding involves the application of the Superin- 
tendent’s specialized field of knowledge. The 
administrative and procedural provisions of 
the insurance law are equally applicable to 
both classes of proceedings. Both are quasi- 
judicial in character and both are entitled 
to procedural due process. 


Statutory and nonstatutory hearings.— 
Section 23, relating to hearings, by its ex- 


4 Sec. 23. 

* Sec. 23. 

48 Sec. 23. 

* Matter of Barry v. O’Connell, 303 N. Y. 46, 
50 (1951). 

% Sec. 40. 

51 Sec. 81(7). 
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press provisions applies only to hearings 
required by the insurance law, such as those 
relating to rate filings and 
refusal to renew licenses. It is the custom- 
ary practice in the Department to afford 
persons hearings where no express provi- 
sion therefor is provided in the statute. 
In the conduct of such hearings the same 
procedure is observed as in the case of 
statutory hearings. Such hearings may be 
called to consider applications by foreign 
insurers for the issuance of initial licenses,” 
requests to approve the acquisition of real 
estate” and requests to continue to hold 
ineligible investments ™ or to suspend the 
expense limitations applicable to life insurers.” 


revocation or 


Sanctions 


In the matter of enforcement, the insur- 
ance law provides a number of sanctions 
besides that of revocation of the license of a 
person or corporation who or which has 
been found to have violated that law. A 
violation of the insurance law, unless the 
same constitutes a felony, is a misdemeanor.” 
The Superintendent of Insurance may main- 
tain, and prosecute in the name of the 
people of the state an action against a 
licensee for the purpose of obtaining an 
injunction against the doing of any acts in 
violation of the provisions of the insurance 
law, or a civil action to recover a penalty 
for such violation.” He may also institute 
a liquidation or rehabilitation proceeding 
against a domestic insurer for a willful vio- 
lation of its charter or of any law of this 
state.” 


He may, 1n lieu of revoking the license of 
an insurance agent or insurance broker, 
suspend his license or impose a penalty.” 


Any licensee willfully violating Article 
VIII, relating to the regulation of premium 
rate filings, Section 213, which limits the 
expenses of life insurance companies or the 
filing requirements of Articles VII and 
IX-a, is, in addition to any other penalty 
provided by law, liable to the people of this 
state for a penalty imposed by the Super- 
intendent of Insurance.* The authority to 
impose a penalty may only be invoked 
against a licensee of the Insurance Depart- 
ment. The penalty is imposed in lieu of 
the more severe sanction of revoking or 

32 Sec. 82. 

% Secs. 213 and 213-a. 

5 Sec. 5. 

% Secs. 35 and 36. 

5 Sec. 511. 


5% Secs. 117, 119 and 132. 
58 Secs. 187, 213 and 225. 





Since a penalty is a 
less severe punishment than that of requir- 
ing a licensee to give up his privileges or 
suspend his privilege for a period of time 
to do business under his license, it is sub- 
mitted that the invoking of the power to 
impose a penalty is not an invasion of the 
constitutional right of trial by jury or an 
encroachment of the judicial branch by the 
legislative branch of the state government. 
It serves a regulatory purpose, rather than 
a punitive one. 


suspending a license. 


State Supervision 
of Business of Insurance 


Although the business of insurance is 
transacted on a nation-wide basis, its super- 
vision is at a state level. Up to June, 1944, 
when the Supreme Court handed down the 
decision in U. S. v. South-Eastern Under- 
writers Association, 5 Fire AND CASUALTY 
Cases 194, 322 U. S. 533, the business of 
insurance was regarded as intrastate com- 
merce and, consequently, was regulated by 
the several states. As a consequence of that 
decision, which held that transactions by 
insurance companies across state lines con- 
stituted interstate ommerce, Congress en- 
acted Public Law 15, Seventy-ninth Con- 
gress, commonly referred to as the McCar- 
ran Act, which declared that the continued 
regulation and taxation by the several states 
of the business of insurance is in the public 
interest and that silence on the part of the 
Congress shall not be construed to impose 
any barrier to the regulation or taxation 
of such business by the several states. 

It was early recognized that state regula- 
tion of the business of insurance presented 
serious problems resulting from conflicting 
state laws and administrative activities, and 
that if chaos were to be avoided and state 
supervision serve its purpose, it was neces- 
sary to provide a means of cooperation 
among the several states. It was for this 
reason that the National Convention of 
Insurance Commissioners, now known as 
the National Association of Insurance Com- 
missioners, was organized in 1871. Through 
the efforts of the association the states are 
cooperating in the passage of uniform laws 
regulating the business of insurance, and 
adopting administrative practices which are 
designed to avoid duplication of require- 
ments. Among these accomplishments are: 


(1) The drafting of uniform annual state- 
ment forms by the Committee on Blanks 
for filing with the several states; 


~ 89 See. 42(3). 
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(2) Uniform valuation and rating of secu- 
rities owned by insurers through the in- 
strumentality of the Committee on Valua- 
tion of Securities; 

(3) Adoption of uniform rules for the 
allocation and reporting of expenses of fire 
and casualty insurers; 

(4) Establishment of the zone system 
of examinations of insurance companies to 
avoid duplication of effort and the promul- 
gation of an Examination Manual relating 
to procedures in making zone examinations; 
and 

(5) Drafting of uniform laws recom- 
mended for enactment in the several states, 
including: Group Life Insurance Definition 
and Group Life Insurance Standard Provi- 
Uniform Individual Accident and 
Sickness Policy Provisions Law, Standard 
Valuation and Non-forfeiture Law, Fire, 
Marine and Inland Marine Rate Regulatory 
Bill, Casualty and Surety Rate Regulatory 
Bill, an act relating to Unfair Practices in 
the Business of Insurance, and Unauthorized 
Insurers Service of Process Act. 


sions, 


Since local conditions vary in the several 
states, the degree of insurance supervision 
also varies. The needs of a highly indus- 
trial state like New York require a much 


more comprehensive statutory scheme of 
insurance regulation than is needed in a 
small agricultural state. Viewed from a 
practical standpoint, it is not possible to 
secure that degree of uniformity through 
the efforts of the NAIC which would satisfy 
the public policy of all states. At best, the 
activities of the NAIC can minimize con- 
flicting laws and procedure. In order to 
carry out the public policy of this state, our 
law establishes the principle that companies 
organized under the laws of other states 
shall comply in general with the safeguards 
which are applicable to our domestic com- 
panies. 

In some respects the statutes of New 
York may have repercussions beyond the 
borders of our state or may be said to have 
extraterritorial effect. The insurance law 
requires, among other things, that a foreign 
insurer, as a condition to being licensed or 
continuing to be licensed, conform to the 
following restrictions: 

(1) Refrain from doing any kind of busi- 
ness other than am insurance business and 
such business as is necessarily or properly 
incidental to the kind or kinds of insurance 
business which it is licensed to do in this 
state.” 
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(2) Comply substantially with any re- 
quirement or limitation of that law appli- 
cable to similar domestic insurers hereafter 
to be organized, which in the judgment of 
the Superintendent is reasonably necessary 
to protect the interests of the people of 
this state.” 

(3) Refrain from doing outside of this 
state any kind or combination of kinds of 
insurance business not permitted to be done 
in this state by similar domestic insurers 
hereafter organized unless in the judgment 
of the Superintendent of Insurance the 
doing of such business will not be preju- 
dicial to the best interests of the people 
of this state.” 

(4) Comply in substance with the invest- 
ment requirements and limitations imposed 
upon like domestic insurers hereafter or- 
ganized to do the same kind or kinds of 
insurance business.” 

(5) Comply with the expense limitations 
and limitations on volume of new business 
applicable to life insurance companies.” 

(6). Refrain from issuing any policy of 
group life insurance either within or without 
this state on which the premium shall be 
less than the minimum premium promul- 
gated in accordance with Section 204(2). 

The constitutional power of a state to 
enforce insurance regulatory statutes, even 
though the effect may be to control opera- 
tions of a corporation outside of the state 
and thus exercise an extraterritorial power, 
is well settled as conforming with due 
process. As Judge Learned Hand said in 
Firemen’s Insurance Company of Newark v. 
Beha," unless this power existed “each state 
could set the standard of security for the 


FEDERAL PRE-EMPTION? 


Where trustees of a pension and wel- 
fare program, which had been funded 
through insurance, agreed to place the 
funding of the program on a noninsured, 
self-administration basis, a declaratory 
judgment suit by the trustees against the 
New York Superintendent of Insurance: 
could not be maintained to determine the 
question of whether a noninsured welfare 
program was subject to the state insur- 
ance law and whether Congress pre-empted 
state regulation of pension and welfare 
funds by enacting provisions in the Labor 





* Sec. 42(5). 

® Sec. 42(5). 

® Sec. 90. 

*§ Secs. 213, 213-a and 212. 

#30 F. (2d) 539 (1929), aff’d, 238 U. S. 580. 
See also Osborn v. Ozlin, 310 U. S. 53 (1940). 
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an intolerable limita- 
would ' prevail.” In 
that case the court upheld a provision in the 
New York Insurance Law which required 
that investments of foreign companies must 


the union and 
upon 


rest of 


tion autonomy 


be “of the same general character” as those 
of domestic companies, 


The rationale governing the constitution- 
ality of state regulatory laws which may 
affect business activities of a foreign insur- 
that are carried on outside 
the licensing state is aptly stated by Justice 
Black in Hoopeston Canning Company v. Cul- 
len,” which involved an attack on various 
provisions of the New York Insurance Law 
by a foreign reciprocal. He declared: 

“These 
merely because they affect business activi- 
ties which are carried outside the state. Of 
regulations affecting the 
solvency of those doing an insurance busi- 


ance company 


regulations cannot be atiacked 


necessity, any 


mess in a state must have some effect on 


business practices of the 


outside the state. 


same 
Nothing in the Constitu- 
tion requires a state to nullify its own pro- 
tective enterprise 
regulated has its headquarters elsewhere. The 


company 


standards because an 
power New York may exercise to regulate 
may be 
applied to foreign associations which New 
York permits to conduct the same kind of 
business.” 


domestic insurance associations 


The regulatory machinery established by 
the New York 
broad area with the view of furnishing ade- 
quate protection to the insuring public of 
the state, and imposes a heavy responsibility 
upon the Superintendent in carrying out the 


law’s mandates, [The End] 


Insurance Law embraces a 


Management Relations Act for such 
regulation. 

The trustees’ suit presented no justici- 
able controversy, but merely sought an 
advisory opinion. In the exercise of its 
discretion, the court declined to exercise 
its jurisdiction. It preferred to await 
possible legislative action and the results 
of federal and state investigation which 
could settle the questions presented for 
ruling.—Greene et al. v. Holz. 
Supreme Court. 


December 5, 1955. 29 


| 
New York 
Laspor Cases { 69,588. 


% 318 U. S. 313 (1943). See also State Farm 
Mutual Automobile Insurance Company v. Duel, 
324 U. S. 154 (1945), and Watson v. Employers 
Mutual Liability Assurance Corporation, 348 
U. S. 66 (1954). 
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The Factor of Replacement Cost 


in Fire Insurance 


By BERT COTTON 


The author is a member of the firm of 
Rein, Mound & Cotton, New York City. 


N a recent New York case’ it was held 

that appraisers appointed pursuant to a 
fire policy committed error when they de- 
ducted depreciation from the agreed cost of 
repairs to a fire damaged building in deter- 
mining the amount of damages to be awarded 
to the assured. The practical effect of this 
holding is to require the insurer to pay the 
full repair cost in the event of a partial loss 
to a building, apparently without regard to 
the age of the building or the amount of bet- 
terment which results from the incorpora- 
tion of new materials in place of old. 


The courts in the same. state have held 
that in determining the “actual cash value” 
of a building for coinsurance computation, it 
is improper for appraisers to restrict their 
consideration to replacement cost less de- 
preciation; that all factors should be taken 
into account, including original cost, eco- 
nomic market value, rental income, etc.’ 


The subject for discussion is the impact 
of these two decisions on the adjustment of 
building fire losses in New York and else- 
where and whether, in view of these rules of 
law, there is any necessity for the replace- 
ment cost coverages that have been sold on 
commercial risks for some time and which 
are now becoming increasingly popular in 
the new form dwelling policies. 


1 Lazaroff v. Northwestern National Insurance 
Company of Milwaukee, Wisconsin, 121 N. Y. S. 
(2d) 122, aff'd, 281 App. Div. 672, 117 N. Y. S. 
(2d) 690, leave to appeal den. 281 App. Div. 746, 
118 N. Y. S. (2d) 731; leave to appeal den. 305 
N. Y. 930 (1953). 

2Gervant v. New England Fire Insurance 
Company, 8. Fire and Casualty Cases 268, 306 
N. Y¥. 393, 118 N. E. (2d) 574 (1954). 

8 Farber v. Perkiomen Mutual Insurance Com- 
pany, 7 Fire and Casualty Cases 882, 370 Pa. 
480, 88 Atl. (2d) 776 (1952); Fedos v. Insurance 
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Lest we fall too readily into the tempta- 
tion of disregarding the cases as wrongly 
decided simply because they are inconsistent 
with time-honored loss adjustment proced- 
ures, it might be well to give some prelimi- 
nary attention to a study of the two decisions 
and the precedents upon which they rest. 
The Lazaroff case is perhaps the more diffi- 
cult to uphold, It is true that in Pennsyl- 
vania* and in a limited number of other 
states * the doctrine had developed that par- 
tial losses were to be paid on the basis of 
full cost of repair without deducting depre- 
ciation. The New York court did not rely 
on that line of authority but rested its con- 
clusion on two New York cases,”* neither of 
which can truly be said to support the rule. 
The court quoted the standard fire policy 
language “to the extent of the actual cash 
value of the property at the time of loss, but 
not exceeding the amount which it would 
cost to repair or replace the property with 
material of like kind and quality” and pro- 
ceeded to its conclusion that defendant 
should pay the full cost of repairs without 
deduction for depreciation. It may well be 
that the court was impelled to its conclusion 
by the absence in the 1943 form of the old 
words “ascertained with proper deductions 
for depreciation.” If that is so, it justifies 
the concern voiced by Mr. George D. Vail, 
Jr.,° when he stated that although there was 
precedent in Pennsylvania for the Perkio- 
men case, it “points up for other areas the 
prospect that different courts, through simi- 
lar holding, may be inclined to enunciate the 


Company of the State of Pennsylvania, 300 Pa. 
555, 151 Atl. 285 (1930). 

* See note, 96 University of Pennsylvania Law 
Review 841, at p. 848. 

5 Boskowitz v. Continental Insurance Com- 
pany, 175 App. Div. 18; Andrews v. Hmpire 
Cooperative Fire Insurance Company, 103 
N. Y. 8S. (2d) 177. 

* Address, Loss Executives Association, June 
10, 1954, reprint by General Adjustment Bureau, 
Inc. 
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same doctrines of ‘no depreciation on loss’ 
and may be helped, in final decision, by the 
unwise elimination of depreciation refer- 
ence” in the new policy. 


Whether or not we agree with the holding 
in the Lazaroff case, it is the law of the State 
of New York, having been affirmed by the 
appellate division and leave to appeal to the 
court of appeals having been denied. The 
opinion does not go into the question of 
whether the repairs in fact resulted in bet- 
terment of the burned portion of the build- 
ing, and does not take up the question of 
whether the items which were fire damaged 
were such as to be subject to very rapid 
deterioration, like painting and wall paper, 
or subject to no depreciation at all, like 
window panes. The court states flatly that 
the insurer’s “obligation in respect of re- 
pairs is to reimburse the plaintiff for the cost 
of repairs with materials of the kind and 
quality damaged, without deduction for de- 
preciation.” 

It has been suggested by eminent author- 
ity’ that perhaps the insurer can find pro- 
tection in an alternative measure of damages, 
that is, the difference between the value be- 
fore the fire and the value immediately 
thereafter. It would seem that the difficulty 
with this approach is that in most cases the 
difference in value is equivalent to the rea- 
sonable cost of restoring the property to the 
condition it was in immediately prior to the 
fire. If a building worth $100,000 sustains 
fire damage which would require $10,000 to 
repair, it is reasonable to suppose that the 
purchaser will pay $90,000 for the damaged 
structure. Perhaps under special circum- 
stances the difference in value might be less 
than the cost of repair where the portion 
burned out is not necessary to the use and 
enjoyment of the structure, Presumably, 
such cases are rare. 


As to the practical justification for the 
rule in the minority jurisdictions which New 
York has now joined, it would appear that 
by and large the assured who is paid the 
full cost of repairing fire damage does not 
necessarily make a real and substantial profit 
as a result of the loss—certainly not to the 
point where the policy can be regarded as a 
wagering contract or where moral hazard 
becomes an important factor. The home- 
owner whose dwelling is affected by fire 
which burns out two rooms can hardly be 
said to have been benefited by the fire be- 
cause the repairs are made with new stud- 


‘Wilfred G. Howland, ‘Depreciation and 
Partial Losses,’ 1953 Insurance Law Journal 
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ding, flooring and window panes. While 
the new wood will in theory last longer 
than the old would have lasted, by the same 
token it will outlast the house as a whole 
and give no tangible benefit to anyone. True, 
when the rooms are repainted the home- 
owner may have made a tidy profit if they 
were soon due for repainting in any event. 
In this there is necessarily a certain amount 
of profit, But under the usual procedure 
of deducting a single percentage of deprecia- 
tion from the total repair cost, not only 
from the painting but also from the cost of 
structural members which would ordinarily 
never require repair, the assured does not 
receive full practical indemnity. He is not 
placed in the same position as before the 
loss because he must add his own money to 
the insurance proceeds to repair fire dam- 
The resultant improvement. in the 
property is to him theoretical, unnecessary 
and certainly not wanted. 


We conclude our consideration of the 
Lasaroff doctrine with the suggestion that 
legally its justification is somewhat dubi- 
ous but that nevertheless it is the law of 
New York and some other states, and that 
under some circumstances it has consider- 
able practical justification from the point of 
view of the assured. Whether or not it has 
practical justification for the insurer is an- 
other question, and depends on the adequacy 
of the premium. That in turn, under the 
present forms of policy, depends on whether 
the amount of insurance being bought and 
paid for is in reasonable proportion to the 
replacement cost of the entire building, in 
default of which the assured would be sub- 
ject to a coinsurance penalty. However, if 
for coinsurance purposes actual cash value 
is not the equivalent of replacernent cost, or 
at least some considerable proportion of re- 
placement cost, but is measured by some 
different standard which would require less 
insurance, then the premium must neces- 
sarily prove inadequate. Such a different 
standard has been established by the New 
York Court of Appeals in the recent case of 
Gervant v. New England Fire Insurance Com- 
pany.” 


age. 


The case concerns itself with the meaning 
of the words “actual cash value” under the 
New York standard 80 per cent average 
clause, which provides that the insurer is 
not to be liable for a greater proportion of 
any loss or damage than the amount insured 
bears to 80 per cent of the “actual cash value 


® See note, 49 Columbia Law Review 818, at 
Pp. 827. 
* Cited at footnote 2. 
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of said property at the time such loss shall 
happen.” There was an appraisal pursuant 
to policy requirements. The opinion reflects 
no dispute with respect to the finding as to 
damage, the attack being leveled entirely on 
that phase of the award which determined 
sound value for coinsurance purposes.” 


The company’s appraiser and the umpire 
had agreed on a replacement cost of $25,000 
on the basis of the number of cubic feet in 
the premises, and had depreciated that 
figure by 40 per cent to arrive at an “actual 
cash value” of $15,000. The policy was for 
$6,000 subject to an 80 per cent coinsurance 
clause so that required insurance for full 
recovery was $12,000. The assured’s recov- 
ery was therefore limited to one half of the 
appraised loss. Concededly the actual cash 
value was arrived at by computing replace- 
ment cost and deducting depreciation. Con- 
cededly no attention was paid to market 
value, rentals or any evidence with respect 
to “all other pertinent factors of value.” The 
court concluded that there was “intentional 
exclusion” of pertinent 


such factors and, 


quoting at length from the McAnarney case™ 
as to the weight to be given to these various 
factors, decided that although there was no 


%In the Lazaroff case the assured had at- 
tacked both aspects of the award, contending 
that the method used by the appraisers to com- 
pute the amount of damage was incorrect, and 
also that their finding as to sound value was 
out of order. The court ‘‘overruled’’ the ap- 
praisers on the damage question. It considered 
that it was bound by the finding as to sound 
value, although it expressed agreement with the 
assured’s criticism of the results. The court 
pointed out that although the property had been 
purchased three years earlier for $7500, and was 
assessed for tax purposes at $10,000, it was 
found by the appraisers to have a value of 
$41,250 based upon a replacement cost of $75,000 
less depreciation of $33,750 computed at the 
rate of 45 per cent. The court said: 

‘The value thus arrived at does not reflect 
the assessed value, the market value, the actual 
cost to plaintiff, nor any other element and is 
obviously not in accord with recognized judicial 
criteria for the ascertainment of the actual cash 
value of the property at the time of the loss, 
which is the extent of the coverage of the policy 
in question. McAnarney v. Newark Fire Ins. 
Co., 247 N. Y. 176, 159 N. E. 902, 56 A. L. R. 
1149. However, the parties by their stipulation 
for the appraisal herein subjected themselves to 
the method of appraisal herein utilized and are 
bound by the result absent a showing of fraud 
which is neither alleged nor established.’’ 

Thus spoke the court in June, 1952. On appeal 
by both sides, the Appellate Division, First De- 
partment, affirmed without opinion on Decem~- 
ber, 1952. Leave to appeal to the court of 
appeals was denied in January, 1953. In June, 
1953, the Gervant case reached the Appellate 
Division, Second Department, on an appeal from 
a determination by a trial court which rejected 
the assured's attack on the appraisal award. 
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actual fraud or misconduct, the failure of the 
umpire and the company’s appraiser to re- 
ceive evidence constituted misconduct in the 
legal sense, The award was set aside. 


Legaliy, the Gervant case cannot be criti- 
cized. If the insurance companies were right 
in the McAnarney case when they insisted, 
and the court agreed, that evidence should 
have been admitted to show that a destroyed 
brewery during prohibition had an “actual 
cash value” far less than the cost of replace- 
ment minus depreciation, then the court 
which decided the Gervant case had no choice 
but to use the same standards and the same 
rules in deciding what should be considered 
in determining “actual cash value” under 
the coinsurance clause. Indeed, one year 
after the McAnarney decision, a Columbia 
Law Review article pointed out that the 
determination was probably not an unmixed 
blessing to the insurance industry, although 
it was widely acclaimed by insurance ad- 
justers at that time.” 


The Gervant case makes it clear that no 
single criterion is to be adopted for the de- 
termination of cash value. The case will 
merely require that there be admitted into 


The appellate division reversed and set aside 
the award with the laconic comment that the 
actual cash value figure was reached “‘by con- 
sidering only reproduction cost less depreciation 
and none of the other factors which should 
have been considered under the law as laid 
down in MecAnarney v. Newark Fire Ins. Co., 
247 N. Y. 176, 159 N. E. 902, 56 A. L. R. at 149.”’ 

When the Gervant case reached the court of 
appeals, on appeal by the insurer, a lengthy 
opinion was written. From this opinion it 
appears ‘‘that the two appraisers and the um- 
pire agreed, ‘that $6200 represented a fair 
amount to effect the repairs necessary as a 
result of the fire’.’’ Elsewhere the opinion 
discloses that the ‘‘appraised amount of loss’’ 
was $4960. Obviously the $6200 repair cost had 
been depreciated to $4960. Evidently, little if 
any attention was paid to the fact that the dam- 
age portion of the award was arrived at by 
deducting depreciation from the cost of repairs, 
a process disapproved in the Lazaroff case just 
one year earlier. Under legal rules this does 
not mean that by implication Gervant overru!es 
Lazaroff since the question was not touched 
upon by the court. Since the award was set 
aside for the reasons announced, there was no 
necessity for considering whether other reasons 
existed. However, itt must be noted that a 
denial of leave to appeal by the court of appeals 
does not constitute an affirmance. It is a refusal 
to review. If the same question should come 
before it in another case, the court of appeals 
could reach a contrary result without technically 
reversing itself. 

™ Cited at footnote 10, 

” James C. Bonbright and David Katz, ‘‘Valu- 
ation of Property to Measure Fire Insurance 
Losses,’’ 29 Columbia Law Review 857, at p. 883, 
footnote 69. 


IL J— January, 1956 





a 
At present and for the foreseeable 
future the actual cash value for co- 
insurance purposes will be less than 
the cost of replacement minus depre- 
ciation, the author points out. 


evidence at a trial (and considered in ap- 
praisals) all of the factors which are rele- 
vant to the question of value, and that those 
factors include original cost, replacement 
cost, depreciation, obsolescence, rental in- 
come, assessed yalue, opinions of experts as 
to value, the gainful uses to which the build- 
ings might be put and any other “fact rea- 
sonably tending to throw light upon the 
subject.” 

It is clear that at the present time and for 
the reasonably foreseeable future the actual 
cash value for coinsurance purposes will al- 
ways be less than the cost of replacement 
minus depreciation, Various economic fac- 
tors, principally high building costs, combine 
to bring about this result. In rent-controlled 
areas the market value of old apartment 
houses has not risen as rapidly as building 
costs because rental income has not increased 
in any comparable ratio. Expenses of oper- 
ation have gone up. Consequently, the op- 
erating profit remains at a low level and 
renders the property an unsuitable invest- 
ment at a high price. This is despite the fact 
that the cost of rebuilding the premises in 
the event of total loss might be double the 
market value of the building and land com- 
bined. New construction is ordinarily not 
subject to rent control and hence the iden- 
tical building just constructed:in a compar- 
able neighborhood has a much higher market 
value because it produces higher rent and is 
a more attractive investment from the point 
of view of financial! return. 

The same holds true with respect to in- 
dustrial construction although perhaps for 
different reasons. An office builling in down- 
town New York is worth far more than the 
same building in a less desirable portion of 
the city merely because rentals are higher 
and the return is better. Physically the two 
buildings may be identical and, consequently, 
the cost of repairing partial damage would 
be exactly the same in both places. 


The last proposition brings us to the nub 
of the problem, Under the rule of the Ger- 
vant case the determination of actual cash 


13 Case cited at footnote 2, at p. 398. 
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value is influenced by economic factors as 
well as physical. 
have 


Hence, an assured 


fully complied 


may 
with coimsurance re- 
quirements by insuring Apartment House A 
in a low rent $200,000 whereas 
Apartment House B, identical in structure but 
located in a fashionable area, might not com- 
ply with coinsurance requirements unless it 
were insured for $400,000. In the latter case 
there would be high rental income and no 
obsolescence or neighborhood deterioration 
to reduce the value much below replace- 
ment cost minus physical depreciation. Yet 
the identical damage, costing $10,000 to repair, 
imposes the same liability on the insurer of 
Apartment House A as it would on the in- 
surer of Apartment House B; and this is de- 
spite the fict that the owner of B pays 
double the premium the owner of A. 


area for 


It has been pointed out that in jurisdic- 
tions giving the assured the full cost of re- 
pairs on partial losses without deduction for 
depreciation, it is possible to recover more 
for a partial loss than for a total loss.™ 
Thus, if a building insured for $250,000, 
having a market value of $200,000 but a re- 
placement cost of $500,000, were to sustain 
a 50 per which would cost 
$250,000 to repair, the assured would collect 
that cost in full. If the building burned to 
the ground, he would not be able to collect 
more than $200,000 under the McAnarney 
and Gervant rule. The principal problem for 
the fire insurer, with which we deal here, is 
that coverages, rates and underwriting prac- 
tices are not geared to the payment of losses 
on the basis of full repair cost under policies 
whose coinsurance requirements are met by 
insuring up to the stated percentage of a 
figure based on many factors other than re- 
placement cost. A loss of a portion of a 
building can consume the entire policy limit, 
a result which is entirely inconsistent with 
the principles of coinsurance and the meas- 
ure of protection which such clauses are 
intended to give to the insurer. 


cent damage 


For some years there has been available 
to the public insurance previously known as 
depreciation insurance and now more com- 
monly referred to as replacement cost in- 
surance. Such coverages are not available 
on an indiscriminate basis and are generally 
subject to careful underwriting. They are 
granted only where the coinsurance require- 
ment is based upon replacement cost. 

Recently dwelling policies were greatly 
streamlined, modernized and made part of 
various types of package coverages. One of 


% See note 60, 49 Columbia Law Review 818, 
at p. 826. 
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the features of these modern dwe'ling poli- 
cles is a provision giving the assured the 
right to collect full replacement cost with- 
out depreciation if he rebuilds at the same 
Here, too, the right to collect full re- 
placement cost is dependent upon compli- 
ance with the coinsurance requirement based 
on full replacement cost. It thus appears 
that the assured might be better off with 
the old style standard policy because his 
coinsurance requirement is controlled by the 
McAnarney-Gervant principle and is there- 
fore less stringent, and he is nevertheless 
in a position to recover full repair costs 
under the Lazaroff case. Furthermore, he 
need not rebuild at all, 


site. 


This brings us to the question of the rem- 
edy for the unintended resu]* which must 
necessarily be brought about by the com- 
bined effect of the Lasaroff and Gervant rules 
in New York and possibly in other states. 
The insurance industry has shown its wil- 
lingness to give to the assured the benefit of 
recovery of full repair cost, provided suffi- 
cient premium is paid, The only way thus 
far devised for collection of sufficient pre- 
mium is to make it mandatory that the as- 
sured meet a coinsurance requirement which 
is clearly predicated on full replacement cost 
of the insured property. It may be that as 
the replacement cost features of the dwelling 
policies find their way into other forms of 
insurance, the current rules of law will be- 
come obsolete and the problem will dissipate 
itself. On the other hand, it may become 
more acute if insurers run into increasing 
difficulties in the adjustment of losses un- 
der the traditional type of fire insurance 
coverage. A _ solution which resolves the 
inherent present situation 
and at the same time eliminates some of the 
objectionable features of the usual type of 
replacement cost coverage may be difficult 
to find, but would be something well worth 
striving for. 


problem in the 


A suggestion which is worthy of serious 
consideration stems from an idea, which is 
reported to have*been advanced some time 
ago, for a coinsurance clause based on re- 
placement cost in order that the area of dis- 
agreement in the adjustment of losses might 
be lessened. In essence, it would require a 
revision of the coinsurance or average clause 
so that it limits the liability of the insurer 
to that proportion of the loss which the 
amount of insurance bears to a stated per- 
centage of the full replacement cost of the 
insured building, The policy would provide 
that in the event of partial loss, the company 
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would be liable for full repair cost without 
depreciation, but in the event of total loss, 
liability would be limited to the market 
value of the realty as of the date of the fire 
minus the value of the unimproved land. 


By this means the assured is in a position 
to purchase insurance only to the extent of 
his needs, and the insurer at the same time 
is able to charge the proper premium by 
varying rates dependent upon the variation 
in the coinsurance percentage. The assured 
would be given complete freedom to select 
whatever coinsurance percentage he might 
desire. If his building would cost $100,000 
to replace in the event of total loss but he 
would receive complete indemnity for such 
total loss if he were paid $50,000, it would 
be sufficient for him to purchase $50,000 
worth of insurance. In order to be liable 
for full repair cost for partial losses without 
a coinsurance penalty, such a policy would 
have to carry a 50 per cent coinsurance 
clause. The premium rate would vary, de- 
pending on the coinsurance percentage as 
it does now—the lower the required per- 
centage the higher the rate. In this way the 
assured can buy insurance predicated on 
market value, knowing that he will be fully 
indemnified in the event of total loss, and 
that he will recover sufficient to pay in full 
for repairs due to a partial loss. His rate of 
premium will be higher where the amount 
of insurance is only 50 per cent of replace- 
ment cost, making a 50 per cent coinsurance 
clause necessary for full recovery, but by 
the same token his total premium payment 
would be still higher if he were required to 
carry an amount equal to 80 per cent of full 
replacement cost. 


Presumably, a method of rating could be 
devised which would produce a premium 
return adequate to permit payment of full 
repair costs no matter how low the coinsur- 
ance percentage might be. Indeed, under 
the present law in New York, insurers may 
well be carrying a liability for full repair 
costs under coinsurance clauses which in 
form may require 80 per cent of actual cash 
value but which, in fact, under the Gervant 
rule, are complied with by insurance of 30, 
40) or 50 per cent of replacement cost. 


The suggested solution may very well 
develop flaws under analysis by underwrit- 
ers and rate specialists and, indeed, no special 
skill in this phase of the insurance business 
can be claimed by a lawyer. However, the 
suggested solution seems to have the ele- 
ments out of which a suitable plan might be 
devised, and it is hoped that a basis for a 
solution has been provided. [The End] 
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Present Status of State Regulation 
of the Accident and Health Business 


By JOHN F. McALEVEY 


Mr. McAlevey is counsel of the Bureau 
of Accident and Health Underwriters. 


JOR THE PURPOSES of 
it is assumed that all readers have a 
general awareness of the historical back- 
ground of state regulation; that this was 
called into question in the South-eastern 
Underwriters Association case in 1944; that 
the Supreme Court of the United States in 
that case found that insurance was com- 
merce within the meaning of the Commerce 
Clause of the United States Constitution 
and thus was amenable to federal statutes 
and regulation; that Congress expressly di- 
vested both itself and the executive branch 
of the federal government of the obligation 
the Supreme Court had thus found to rest 
on them; that this divestiture was, however, 
conditioned on adequate state regulation 
in the future; and that this latter has been 
called into question recently in the field of 
accident and health insurance. 


this paper 


The wave of adverse criticism dates in 
large measure from an article carried in the 
Mississippi Law Journal in December, 1951." 
One can only assume that the previous 
reputation of the author as the editor of 
a 25-volume set of insurance case citations 
gave the article stature. During his tenure 
as president of the Federation of Insurance 
Counsel, he reprinted it in the federation’s 
Quarterly.’ 


The same author also prepared a special 
article on this subject which the Reader’s 
Digest carried in September, 1953. This was 
featured under the familiar but misleading 


1Vol. XXIII, No. 1. It opened on a note 
worthy of Cervantes: ‘It is my hope that the 
lawyers will gird their loins in righteous 
indignation to do battle for a proper cause 
which deserves support. I propose, briefly, that 
we put ar end to the legal racket which is 
termed the transaction of a ‘health and acci- 
dent’ insurance business.”’ 


Brooklyn Law School Forum 


canard, “The big print gives it to you and 
the small print takes it away.’”’* 

In February, 1954, a syndicated series of 
articles in a national chain of newspapers 
made their The reporter as- 
signed to write the articles had no creden- 
tials as an insurance expert. Nevertheless, 
these articles were specifically cited in 1955 
by some legislators in Ohio as authority 
for the proposition that great evils in the 
accident and health business existed which 
required correction. 


appearance. 


legislative 

Further criticisms were voiced in October 
and December of 1953 by the chairmen of 
the House Interstate and Foreign Com- 
merce Cemmittee and the United States 
Senate Committee on the Judiciary. One 
went to the worth of accident and health 
contracts generally and the other to the 
adequacy of regulation of mail order in- 
surance. The respective committees con- 
ducted well-publicized hearings in October, 
1953, and February, 1954. These led to a 
Federal Trade Commission investigation of 
accident and health insurance advertising 
in Februacy, 1954. This is still in process. 
Out of the latter has come the charge that 
accident and health advertising is mislead- 
ing, and the further necessary charge (for 
establishment of regulatory jurisdiction in 
the Federal Trade Commission) that state 
regulation of the business of accident and 
health insurance is inadequate in major 
particulars. 


This brief allusion to some of the criti- 
cisms is made for the purpose of putting 
them in perspective, especially for the man- 
ner in which the original criticisms, without 
external corroboration or internal support,’ 
continue to subdivide, increase and multiply. 


2 Federation of Insurance Counsel Quarterly 
(July, 1952). 

3 For a detailed exposé of this latter, see 
Follmann, ‘‘Dig That Fine Print,’’ Casualty and 
Surety Journal (March, 1955). 

* The Mississippi Law Journal article, cited at 
footnote 1, contained no names, footnotes or 
internal citations to support its allegations. 
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This process is observable also in the fed- 


eral arena.” 


“alarums-offstage” are unfortunate 
because they obscure the fact that, although 
specific areas and jurisdictions leave some- 
thing to be desired, the state governments 
are doing a generally good job. The na- 
tional pattern of regulation of the accident 
and health business is not only not inade- 
quate but rather good. The individual state 
deficiencies which exist are de minimus when 
viewed in the light of the fact that this 
is a business conducted on national lines. 
All of the larger companies strive to do 
business on nationally acceptable forms and 
by the utilization of standard procedures 
nationwide. The result, of course, is that 
the companies usually conform their opera- 
tions in all states to the standards of the 
most demanding state in which they are 
licensed to do business. Constant improve- 
ment is always called for in the realm of 
human affairs. Further steps will no doubt 
be required. On the basis of past perform- 
ance we can be that they will be 
taken. What is called for in the premises, 
I submit, is a more adult approach than has 
been evidenced in some quarters. 


These 


assured 


The price 
is, at times, an ag- 
We should not, 
turn our destinies over to people 


we pay for democracy 
gravating painstakingness. 
how ever, 


“make 


in SWashingtos. who will promise to 


°* The Accident and ‘Health Cannailibes of the 
National Association of Insurance Commis- 
sioners in June, 1954, launched a thorough 
study of the whole accident and health com- 
plaint picture. The committee addressed a 
questionnaire to all of the state insurance de- 
partments, the House Committee on Interstate 
and Foreign Commerce, the Committee on the 
Judiciary of the Senate, and the Federal Trade 
Commission. The following is from the report 
of the NAIC committee: 

“The Committee requested the data reflected 
by the records of the United States Senate 
Judiciary Committee, the United States House 
Committee on Interstate and Foreign Com- 
merce, and the Federal Trade Commission. 
Such request was made in view of the wide- 
spread publicity which these agencies have re- 
ceived in connection with their activities in this 
field. The Committee felt that its duty, both 
for itself and on behalf of the N. A. I. C. was to 
continue to extend the cooperation of the Asso- 
ciation to these agencies; it likewise felt that 
it might well expect Committees of the Congress 
end other Federal Agencies, including the Fed- 
eral Trade Commission, to extend an equal 
measure of cooperation. The Senate 
Judiciary Committee complied with our Com- 
mittee’s request, . A recapitulation of 
the report of that Committee reveals that during 
January and February of 1954, the Senate Judi- 
clary Committee received a total of 8 com- 
plaints. It appears that 5 of such complaints 
were in regard to the renewability or cancel- 
lation clauses contained in policies. The 
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the trains run on time” 
the price. 


without disclosing 


Even the most cursory review of 50 years 
of state regulation of the accident and 
health business reveals an active and con- 
tinuing interest on the part of the various 
state regulatory officials. The Bureau of 
Accident and Health Underwriters, the as- 
sociation to which I am counsel, maintains 
for the benefit of its member companies a 
“digest” of accident and health insurance 
laws and regulations. This book does not 
restate the laws or regulations. It contains 
the briefest possible condensations together 
with a citation to the applicable code, yet 
the main digest volume requires 500 pages 
to do this completely. In addition, there 
is a section of pages giving the text of the 
basic regulatory documents we consider 
generally applicable whether or not specifi- 
cally adopted here or there. A third section 
in the main digest volume takes 50 pages 
to set forth the various amendatory state 
riders which are necessary to conform 
“uniform” national policies to various state 
deviations or requirements in addition to 
the norm.’ This is mentioned only because 
it points up the amount of detailed regula- 
tion to which the business is subjected.’ 


The Insurance Commissioners of the vari- 
ous states and territories have a trade as- 
sociation of their own, so to speak, in the 


Committee on Interstate and Foreign Commerce 
of the United States House of Representatives 
advised that no records were maintained 
of complaints received by that Committee. The 
reply indicated that upon receipt of such com- 
plaints. they were forwarded to the Federal 
Trade Commission for attention. ... A 
reply was received from the Federal Trade 
Commission, in which a general review of the 
types of complaints received was furnished, but 
the statistical data requested was not supplied. 
The Commission indicated that its records were 
not kept in such a manner as would enable it 
to complete the forms utilized by this Com- 
mittee."’ (NAIC, Proceedings (1955), Vol. 1, 
pp. 78-79.) The probative deficiencies revealed 
by the FTC reply are obvious to any lawyer. 

* There are also three supplementary volumes 
to the main digest book. These are of about 
200 pages each. They restate the requirements 
topically by type of policy rather than by juris- 
diction, and do not contain any information not 
contained in the main volume. 

* Both an analysis of all of the unique and 
detailed legislation and regulation in the states 
and any treatment of the voluntary policing 
mechanics of the accident and health business 
are unfortunately outside the scope of this 
paper. The activities of the two principal trade 
associations in the accident and health field 
could well be the subject of separate treatment. 
These are the Health and Accident Underwriters 
Conference in Chicago and the Bureau of Acci- 
dent and Health Underwriters in New York. 
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There were few legislative proposals 
between 1912 and 1947. However, this 
was not due to lack of attention, the 
author says. Many regulatory steps 
were taken which could be imple- 
mented without a specific statute. 


National Association of Insurance Commis- 
sioners.* While quite extralegal and without 
any enforcement machinery, this body has 
on at least one occasion acted resolutely in 
its own name to demand specific company 
reforms, including the discharge forthwith 
of specified personnel in companies which 
an NAIC special committee found to be 
guilty of systematic fraud and overreaching 
in the conduct, some years ago, of the 
business of industrial accident and health 
insurance.” 

A Uniform Standard Provisions Law was 
drafted as a result of the 1911 scandals and 
adopted by the National Convention of 
Insurance Commissioners in 1912.° This 
was enacted into law in 29 jurisdictions 
between 1912 and 1948. 

The 1912 Standard Provisions Law was 
a milestone in accident and health regu- 
lation because of its general acceptance in 
whole or in part. It was not, however, 
the first such recommendation. A bill 
containing standard provisions for health 
and accident policies had been recommended 
in 1909." The original 1912 text as drafted 
by the special committee was limited to 
“industrial” accident and health, that being 
the only area of abuse at the time. The 
word “industrial” was stricken in floor de- 
bate and the measure made applicable to all 
forms of personal accident and health.” 


The portion of the 1912 Standard Pro- 
visions Law requiring the filing with the 
Insurance Commissioner of all contract 


8’ For a brief treatment of the history and 
functions of this oldest of interstate conferences 
of regulatory officials, see Zxamination of Insur- 
ance Companies (New York State Insurance 
Department, 1953), Vol. 1. pp. 47-56. 

®See NCIC, Proceedings (1911), Vol. 
(1912), pp. 114-117. 

” NCIC, Proceedings (1912), pp. 118 and fol- 
lowing. 

1 NCIC, Proceedings (1909), pp. 99 and 165; 
text on pp. 100-104. It does not show how many, 
if any, states enacted this measure. 

NCIC, Proceedings (1912), p. 127. 

% Alabama has no express requirement. 

4% Generally, the Commissioner may disapprove 
a form “if it contains provisions which are 
unjust, unfair, inequitable, misleading, decep- 


II and 
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individual accident and health 
insurance was enacted in some form in 47 
states “ and the District of Columbia. In 
almost every state, broad discretionary au- 


forms for 


thority has been granted the Commissioner 
to ban policies which he determines to be 
not in the public interest. Many of the 
original statutes been supplemented 
by a later NAIC recommendation known as 
the Accident and Health Regulatory Law.” 


have 


Eventually, the 1912 Standard Provisions 
Law outlived its usefulness. Attempts were 
instituted in 1943 to supplement it with an 
“Official Guide for the Filing and Approval 
of Accident and Health Policies.”” Then, 
in 1947, the NAIC commenced a project of 
overhaul which culminated three years later 
in the Uniform Individual Accident and 
Sickness Policy Provisions Law.* This 
has been enacted to date in 41 jurisdictions, 
and forms drafted under it are acceptable 
in all but two states.” As a necessary part 
of the work of drafting this new law, the 
propriety of all of the standard provisions 
was reviewed. The cancellation provision 
received special attention. The Commis- 
sioners did not see fit to eliminate it but it 
was liberalized to the policyholder’s advan- 
tage in that he, could cancel within 
a term after the year and receive a 
refund.” A grace period provision was 
made obligatory. <A time limit of three 
years on certain defenses was imposed. This 
latter denies to carriers the right to base a 
defense on misstatements in the application 
or to reduce or deny a claim on the grounds 
of pre-existing condition, once the policy 
has been in force for three years. This, of 
course, went directly to one of the major 
areas of legitimate complaint, namely, that 


too, 


first 


there had been no period in accident and 
health policies after which the contracts 
were in any way incontestable. 


The original 1912 Standard Provisions 
Law outlawed “fine print,” and the 1950 
Policy Provisions Law continued this salu- 


tive or encourage misrepresentation.”’ 
Proceedings (1947)). 

% NAIC, Proceedings (1944), pp. 164, 166; 
(1945), pp. 84, 195, 198; (1946), pp. 63, 269, 271; 
(1947), p. 39: (1948), p. 393. 

% NAIC, Proceedings (1950), pp. 398 and fol- 
lowing. 

17 Missouri and Minnesota. In the following 
states enactment has not yet occurred, but forms 
drafted under the new law are acceptable to 
the Department: Georgia, Louisiana (enacted 
an early draft), Mississippi, Montana, Rhode 
Island, South Carolina, Utah. In all other 
jurisdictions it has been specifically enacted. 

* This was not possible previously. See 
NAIC, Proceedings (1921), p. 167. 


(NAIC, 
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Soth specify a minimum 
of ten-point type throughout the contract, 
and prohibit misleading emphasis. 


tary requirement. 


There were few legislative proposals be- 
tween 1912 and 1947, but this is not from 
lack of attention. Many regulatory steps 
taken which could be implemented 
without a specific statute. Almost every 
proposal heard today was considered at one 
time or another at an NAIC level. The fact 
that some proposals were considered and 
rejected does not preclude presenting them 
a second or third time, but prior study and 
disapproval, or prior suggestion and non- 
action, by regulatory officials no less wise 
or devoted than those in office today, is evi- 
dentiary. Some of the proposals have been 
for standard benefits in accident and health,” 
and for limitations on 


were 


for standard policies ” 
limited policies.” 

Misleading solicitation of limited accident 
policies was the subject of action at various 
times. The activities of unauthorized mail- 
order companies specializing in such con- 
tracts were taken up with the Post Office 
Department of the federal government.” 

The particular problems of accident and 
health received national attention 
as required.™ As will be pointed out later, 
the same scholarly approach is being given 
new types of policies to prevent problems in 
the future. 


reserves 


The transaction of an interstate business 
by a company which has not been admitted 
to do business in the jurisdictions in which 
business is being done, has been effectively 
reached by the Unauthorized Insurers Serv- 
ice of Process Act, another NAIC recom- 


% NCIC, Proceedings (1915), pp. 79, 240. 

* NCIC, Proceedings (1916), p. 86: (1921), 
p. 66; (1925), pp. 160, 161. A standard form for 
accident and health policies was actually recom- 
mended by the Laws and Legislation Committee 
in 1917 (Proceedings (1917), pp. 27 and follow- 
ing). The committee expressed the hope that 
every state would enact it, but apparently few 
did. The draft was prepared with the assist- 
ance of the International Association of Cas- 
ualty and Surety Underwriters, the predecessor 
of the present Bureau of Accident and Health 
Underwriters. It may have been utilized as a 
basic form by the association, thus making 
legislation unnecessary. Such a function for an 
insurance trade association was at that time 
quite legal without express statutory author- 
ization. 

*% NCIC, Proceedings (1915), p. 70; (1925), 
pp. 159 and following; (1926), p. 5. Limited 
policies were eventually subjected to uniform 
labeling requirements by the “Official Guide,”’ 
1943 to date. 

2 NCIC, Proceedings (1927), pp. 2, 3; (1928), 
pp. 5, 56, 133. 

*% NCIC, Proceedings (1924), pp. 171, 264 and 
following; a special subcommittee appointed in 
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Mr. McAlevey cautions: The price we 
pay for democracy is, at times, an ag- 
gravating painstakirgness. However, 
we shouldn’t tura our destinies over 
to people in Washington who will 
promise to “make the trains run on 
time” without disclosing the price. 
« 


mendation.* This has been enacted in 39 
jurisdictions to date.” The remaining juris- 
dictions are being encouraged to do like- 
wise, as this statute is one of the ones 
considered necessary to effectively delimit 
the area of authority of the Federal Trade 
Commission. In this same category, also, 
is the state Fair Trade Practices Act, 
recommended by the NAIC in 1947” and 
enacted in 38 jurisdictions to date. Here it 
should be noted, however, that various ver- 
sions of this exist and other jurisdictions 
have statutes of their own devising on the 
subject of trade practices.” 

The misunderstanding of the term-to- 
term nature of most accident and health 
insurance led the NAIC, in 1952, to recom- 
mend to the states an administrative re- 
quirement that the provisions relative to 
contract renewability be set forth on the 
first page of the policy.” Here it is signifi- 
cant to note that the Accident and Health 
Committee of the NAIC assumed that as 
a matter of law and without further legis- 
lative sanction the various Commissioners 
have adequate authority under their general 
discretionary powers and approval statutes 


1922 reported in Proceedings (1925), pp. 114 and 
following: (1941), pp. 159 and following; (1942), 
p. 131; (1953), Vol. 1, p. 114. 

* NAIC, Proceedings (1949), pp. 32, 126, 315. 

*% Two additional states have statutes which 
are the legal equivalent. . 

% NAIC, Proceedings (1947), pp. 380-413. 

2? The hearing examiner in Matter of Federal 
Life and Casualty Company, FTC Dkt. No. 6312, 
in an opinion and order on meciion rendered 
November 16, 1955, found the number of states 
having the ‘‘model bill’’ to be 36 and ‘‘In addi- 
tion eight other states have laws which vary 
somewhat in language but which in the Hearing 
Examiner's opinion adequately prohibit false, 
misleading or deceptive advertising of insur- 
ance. The remaining states—Mississippi, Mis- 
souri, Montana, Rhode Island and the District 
of Columbia do not adequately regulate 
such advertising.”’ 

(For a thorough analysis of what the NAIC 
has done in the regulating of unauthorized 
insurers see George Kline, The Regulation of 
Mail Order Insurance, (New York State Insur- 
ance Department, 1949). 

*% NAIC, Proceedings (1953), Vol. 1, pp. 113, 
135. 
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to require conformance with this 


specific procedure.” 


Other NAIC actions have also 
proceeded on the basis of adequate general 
authority in the Commissioners to imple- 
ment, An “Official Guide for the Filing and 
Approval of Accident and Health Policies” 
was drafted in 1943.° This served to sup- 
plement the 1912 Standard Provisions Law. 
The Guide was revised and expanded in 
1945 and again in 1947. 


In December, 1948, the National Asso- 
ciation of Insurance Commissioners adopted 
a “Statement of Principles” for accident and 
health insurance.” This established 16 princi- 
ples for the preparation of advertising and 
solicitation material. Generally, these en- 
deavor to assure the use of fair, truly repre- 
sentative solicitation methods.” 


quite 


recent 


During the development of the all-in- 
dustry bills, consideration was given to 
accident and health rate regulation. It was 
considered unnecessary. For the most part, 
competition is relied upon to keep rates in 
line in accident and health insurance.” 
Nevertheless, the Commissioners have acted 
in concert to keep rates under surveillance. 
The rates charged must be filed and made 
a matter of public record in 34 states. Also, 
in 1947 the NAIC recommended an accident 
and health regulatory law which, among 
other things, provides that “rates shall not 
be unreasonable in relation to the benefits 
provided.” This language appears in the 
statutes of 17 jurisdictions. That this latter 
is no dead letter, even if difficult to ad- 
minister, is evident from subsequent special 
committee studies. Criteria for its imple- 
mentation were recommended in June, 1953.™ 


All of this leaves aside the extent to which 
regulation of the business of insurance gen- 


. 
In the author’s opinion, the NAIC, 
as a reflection of the collective con- 
science of the regulatory officials, 
is a valuable, effective instrumen- 
tality. The gaps that appear in state 
regulation are the result of individ- 
ual Commissioners and various states 
failing to implement some rfecom- 
mendations promptly and fully. 

« 


erally affects accident and health insurance 
directly. This is appreciable.” 

Yet, even with a national regulatory pat- 
tern this complete, the state Insurance Com- 
missioners have not relaxed. In June of 
1954 the Accident and Health Committee 
launched a national complaint study” to 
provide a basis for future action. In June, 
1955, the NAIC established four special 
committees or subcommittees to work on 
facets of accident and health regulation. 
One of these, under Commissioner Gillooly 
of West Virginia, has been charged with 
making a complete study of all aspects of 
the so-called “cancellation problem,” despite 
reiteration of the propriety of a cancellation 
provision as recently as the 1950 Uniform 
Individual Accident and Sickness Policy 
Provisions Law. This committee has avail- 
able to it for consultation a special industry 
committee under J. F. Follmann, Jr., gen- 
eral manager of the Bureau of Accident and 
Health Underwriters. The interim report 
of the committee at the NAIC meeting 
envisions a final report in June, 1956. When 
it is completed, it may run to over 100 
pages, on the basis of present outlines, and 
constitute a definitive treatise on the sub- 





* Only in Maine did the attorney general 
advise the Insurance Department that a specific 
statute was necessary. As a result, the NAIC 
procedure was put into bill form and enacted 
forthwith. (Ch. 87, Laws of 1953.) 

* The ‘Official Guide’’ establishes criteria in 
the following respects, among others: 

Policies with unusual exclusions, limitations, 
or reductions must be clearly labeled ‘‘This is 
a Limited Policy—Read it Carefully.’’ 

Protects the policyholder where medical at- 
tendance or confinement to house is an eligi- 
bility requirement for benefits. 

Prohibits ‘‘reimbursement"’ type benefits. 

Prohibits the ‘‘identification” clause. 

Prohibits the ‘‘strict compliance’ clause. 

Protects the rights of the policyholder if 
coverage is excluded while in military or naval 
service. 

Prohibits the ‘‘chronic’’ disease exclusion. 

Provides that if a rider or endorsement re- 
duces or eliminates coverage, a signed accept- 
ance of the policyholder is required. 
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%1 NAIC, Proceedings (1949), pp. 309 and fol- 
lowing. 

* The principles deal with the following types 
of advertising: 

Free inspection of policy. 

Equal prominence of large and small benefits. 

Reduced benefits at certain ages. 

Listing of diseases covered. 

References to ‘‘No medical examination re- 
quired.”’ 

References to ‘‘generous™ or “‘liberal’’ bene- 
fits, ‘‘complete protection,’’ and ‘‘full coverage.”’ 

Exaggerations with respect to time in which 
claims are paid. 

Coverage of pre-existing conditions. 

References to exceptions and reductions of 
coverage. 

% NAIC, Proceedings (1947), pp. 172, 213. 

* NAIC, Proceedings (1953), Vol. II, p. 542. 

% J. F. Follmann, Jr., Accident and Sickness 
Insurance (Philadelphia, University of Pennsyl- 
vania Press, 1954), Chs. XIII, XIV. 

% See footnote 5. 
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ject, complete with such recommendations 
tor action as seem desirable. 


NAIC committee consists of 
one industry representative and one Com- 
missioner from each of the six zones of the 
NAIC. The function of each of these pairs 
of committeemen is to analyze the adequacy 
of the statutes in each of the states in their 
If they conclude that the 
statutes of any jurisdiction in their zone are 
inadequate to completely regulate the busi- 
accident and health insurance in 
the public interest, they are to approach the 
Commissioner and/or legislature of the 
state in question. and make specific recom- 
mendations to close the gap. The accident 
and health trade collaborated 
in assembling for the use of this committee 
a study of the present statutory situation in 
the 52 American jurisdictions. This was 
delivered on Monday, November 28, 1955. 
Director Pansing of Nebraska, the chairman 
of this committee, regards the work of this 
committee as cardinal in divesting the Fed- 
eral Trade Commission of jurisdiction over 
insurance advertising. A vigorous effort to 
complete the pattern of enactment for the 
required bills next year can be expected. 


A second 


respective zones, 


ness of 


associations 


A third committee, formed in June, 1955, 
is a subcominittee of the Executive Com- 
mittee of the NAIC. It was charged with 
developing a nationally acceptable advertis- 
ing code for accident and health insurance. 
By way of demonstrating what can be done, 
this subcommittee has had 20 meetings since 
its appointment. Its code was accorded a 
public hearing in New York on November 
26, 1955. It was adopted by the National 
Association of Insurance Commissioners in 
the meeting concluded on December 2, 1955. 
An aspect of the proposal is that a new 
subcommittee of the NAIC will be estab- 
lished, charged with the task of interpreting 
and implementing the code in the future. 
This will insure constant scrutiny of the 
subject by the NAIC as an organization. 
Also recommended by the Advertising Code 
Subcommittee is a requirement that a com- 
pany file of all advertising be kept in such 
a manner that it can be inspected by the 
Insurance Department examiners on the 
regular triennial examination of each com- 
pany.” This applies also to agents and 
brokers. 


* This is a potent regulatory weapon. Any 
finding by the examiners that in their opinion 
the advertising of the company has not meas- 
ured up to the standards of the NAIC will 
become a matter of permanent public record in 
the report of th< examination. In addition to 
this censure, the examiners can demand a cor- 


44 


The fourth subcommittee is studying the 
appropriate level of reserves necessary for 
guaranteed renewable accident and health 
policies, This is headed by Superintendent 
Holz, of New York, and is-working with a 
comparable committee of industry. This is 
a particularly good example of a timely 
approach to a potential problem. The sound 
and fury about short-term policies has led 
many companies to experiment with vari- 
ations of the noncancelable form. These are 
guaranteed renewable, but the companies 
reserve the right to raise premiums by class. 
The objective of the subcommittee is to 
develop at this time reserve formulae which 
will recognize the unique features of this 
type of contract, yet reduce the likelihood 
that the companies will have to raise pre- 
miums in future years. 

The NAIC has also made several legis- 
lative recommendations within the past two 
years.” It will no doubt make more when 
its current studies are concluded, 

It has been possible herein to touch only 
on some of the highlights of NAIC consider- 
ation of accident and health insurance. It 
is hoped that this brief résumé will provide 
some refutation of any implication that the 
Conimissioners have been neglectful of the 
subject of accident and health insurance. 
The NAIC has its shortcomings, but as a 
reflection of the collective conscience of the 
regulatory officials it is a valuable and effec- 
tive instrumentality. The gaps which appear 
in state regulation are the result of individual 
Commissioners and various states failing to 
implement some recommendations promptly 
and fully. 

These omissions are more important as 
an Achilles heel through which the Federal 
Trade Commission can attempt a legalistic 
tour de force than they are as a practical 
matter when considering the adequacy of 
state regulation qua state regulation as many 
of us believe the Congress intended the 
phrase in Public Law 15.” For the former 
reason, if none other, these sins of omission 
should be corrected. I submit, however, 
that even granting these deficiencies, the 
states collectively have shown constant at- 
tention for the well-being of their citizens, 
are at present pursuing the subject avidly 
and are more than entitled to look their 
detractors in the eye. [The End] 


rection of the condition forthwith and keep the 
examination open until compliance is achieved. 
(To mention only one of many possibilities.) 
% NAIC, Proceedings (1954), Vol. II, pp. 
250-253. 
#® 15 USCA Sec. 1011-5. 
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The Nature and Operation 
of the New York State Insurance Fund 


By WILLIAM B. FOLGER 


The author is executive director of the 
New York State Insurance Fund. 


+ HIS is a welcome opportunity to tell 
something of the nature and operation 
of the New York State Insurance Fund and 
I hope that what I have to say will serve in 
some degree to offset the lack of under- 
standing which often is apparent relating 
to the state fund. We are confused with 
the Insurance Department, with the Indus- 
trial Hygiene and Industrial Safety Service 
Divisions of the Labor Department and 
frequently with the Workmen’s Compensa- 
tion Board, all of which are directly or 
indirectly related but which, of course, are 
quite different in their specific tasks. 

Perhaps an acceptable way to approich 
the subject is to review for you the bare 
outline of origin and then attempt the what, 
the why and the how of the fund. 


The first worknien’s compensation law 
Was enacted by the New York Legislature 
in 3910, but was held unconstitutional be- 
cause it imposed liabity on employers with- 
out fault. It is interesting to note, in view 
of subsequent developments, that this early 
law made no provision for insurance. Dur- 
ing the sessions of 1912 and 1913 other 
workmen’s compensation bills were intro- 
duced which did include various plans of 
insurance, rangin:: from exclusive private 
writing to an exclusive state fund. These 
provisions aroused the most acrimonious 
debates and for a time it appeared that the 
main purpose of the bills had been lost in 
the clamor over insurance. The 1913 ses- 
sion did manage to pass a compromise bill 
which was vetoed. In November, 1913, a 
constitutional amendment was approved which 
made possible a complete workmen’s com- 
pensation law. Such a law was passed by 
special session in 1913, but because the 
constitutional amendment did not take effect 
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until January 1, 1914, the law was amended 
and re-enacted in the regular session of 1914. 
This law, now in force, provides for work- 
men’s compensation insurance through the 
state fund, through stock or mutual cor- 
porations or through self-insurance. 


It was from this origin and in this atmos- 
phere that the state insurance fund began to 
do business on July 1, 1914. Today the 
fund is the largest carrier of compensation 
insurance in the state, writing $65 million 
in premium and serving nearly 75,000 em- 
ployers and over 1% million employees. 

What, then, is this organization which has 
continued and grown as commerce and in- 
dustry have expanded and grown in the 
State of New York during the intervening 
years? The answer to this and other ques- 
tions about the fund is not simple for the 
setting and the interrelationships are com- 
plex. The interpretation given here must 
be recognized as my own, and I am sure 
that discussion would disclose differences of 
opinion both outside and inside the state 
fund itself. 

In the first place the fund is a competitive 
carrier of workmen’s compensation insur- 
ance and disability benefits insurance, but 
at the same time it is a legislative creation, 
born of necessity, compulsion or compro- 
mise, as you may wish to view it. It is a 
state agency, but at the same time it is 
more closely allied to the insurance industry 
than to the government. 


The fund is a completely self-supporting 
organization and, in fact, pays to the state 
the same rate of premium tax levied upon 
other insurance carriers. At the same time, 
it is subjected to governmental controls and 
restrictions of budget, personnel and dis- 
bursement. All in all, it is a nonprofit in- 
surance company created by government, 
without stock or stockholders and not dis- 
similar to a mutual company in its operation. 


It was a logical outgrowth of the turbu- 
lence which surrounded its origin and of the 
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democratic process of settling strong differ- 
ences of opinion through study, debate and 
compromise. The compulsory nature of the 
workmen’s compensation law made neces- 
sary the provision of some place where an 
employer could go to secure insurance of 
his obligation under that law if no private 
insurance company chose to accept his risk. 


Paradoxically, the very logic which re- 
sulted in the creation of the fund probably 
gave rise to the erroneous belief that it was 
formed for the sole purpose of insuring 
those risks which were rejected by the pri- 
vate carriers* This fallacy has persisted in 
some quarters throughout the 41 years since 
the workmen’s compensation law came into 
being, although it is readily apparent that 
no fund could long remain solvent under 
such a restriction. If the state itself were 
expected to underwrite the inevitable deficit, 
the result would be tantamount to a subven- 
tion. I mention this point only as explana- 
tory and in no sense as a new breath of 
life to an age-old and useless debate. 

Employers have free choice of carrying 
their compensation coverage through the 
state fund, self-insurance, the mutuals or the 
stock companies. Conversely, the private 
carriers may accept or reject the insurance 
of any employer. On the other hand, al- 
though not explicitly expressed in the stat- 
ute, the fund has always accepted the implied 
obligation that it must provide coverage for 
any employer who desires it. Under these 
circumstances, the fund was empowered to 
establish its own classifications and rates 
but with the admonition that such rates 
should produce insurance at the lowest pos- 
sible cost consistent with financial sound- 
ness. 


In the early years the fund did promulgate 
its own classification and rate manual, but 
since 1916 has used the standard rates of 


the New York Compensation Insurance 
Rating Board, of which it is a member. For 
the most part the business of the fund is 
written at rating board level less a discount 
of 25 per cent applied in advance. In the 
case of substandard risks, however, a differ- 
ential rate may be applied at, or even in 
excess of, the manual rates. The purpose 
of the differential is threefold: first, it pro- 
motes incentive, interest and effort in the 
prevention of accidents; second, it tends to 
counteract the effect of adverse selection 
which obligatory coverage entails; and third, 
it provides some degree of financial protec- 
tion to the rank and file of standard risks 
insured with the fund. 


While much has been said about the com- 
petitive system of compensation insurance 
in New York State, the practical result has 
been a wide distribution of the total busi- 
ness among the four methods of coverage 
provided in the law. Currently, the fund 
writes about one fourth of the total premium 
volume and about one sixth of the total 
number of policies. These ratios have re- 
mained approximately the same for a num- 
ber of years. The distribution of the kinds 
and sizes of the risks in the fund is also 
a rough approximation of the distribution 
of the total writings in the state. 


In organization, the fund bears some 
semblance to the structure of corporate busi- 
ness although, like most analogies, the point 
would fall if pressed. It operates through a 
board of commissioners, eight of whom 
must be policyholders in the fund, and are 
appointed by the governor with the approval 
of the senate. The ninth member is the 
state industrial commissioner, who serves 
by virtue of his office. The board of com- 
missioners is the policy-making body. It is 
responsible for the general direction of all 
functions, and appeints the executive man- 
agement. In everyday operation the fund, 
like other organizations, is divided into line 
functions, principally underwriting and claims, 
and staff or service functions, such as ac- 
counting and personnel. The fund presently 
employs over 1,700 people, almost all of 
whom are competitive civil service employees. 
About 300 of these work in or out of the 
four upstate district offices located in Buffalo, 
Rochester, Syracuse and Albany. The re- 
maining 1,400 work in or from the home 
office in New York City. The fund has 
recently built and now occupies a bright and 
shining new home which is the latest, if 
not the last word, in modern office buildings. 


It seems unnecessary to go into the pro- 
cedures of compensation insurance since it 
may be assumed that the fund takes the 
same course as do all other carriers in its 
purposes and obligations to policyholders 
and claimants, and in its relationships to the 
law and to the administration of the law 
through the Workmen’s Compensation Board. 
The process is complex, but it seems to me 
that the objectives are simple. They are (1) 
to pay the claimant what is properly due 
him as quickly as possible, and (2) to pro- 
tect the employer from any payment on im- 
proper claims. All of us know something 
of the many corollary problems and obliga- 
tions which flow from the pursuit of these 
fundamentals, and it would serve no helpful 
purpose here to attempt to discuss or even 
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enumerate them. There are two areas, how- 
ever, where I have rather deep convictions, 
and I should feel remiss if I did not give 
some attention to them. 


The medical, physical and vocational as- 
pects of rehabilitation have been highly 
dramatized in the last few years through 
the startling results obtained in numerous 
cases of severe injury. These cases, and the 
unremitting efforts of the various institutes 
engaged in research and application of re- 
habilitative methods, have gained a wide- 
spread acceptance and understanding among 
insurance companies, the medical profes- 
sion and the public, of the great potentialities 
in both human and material values through 
rehabilitation. It should be pointed out, 
however, that the kind of cases most publi- 
cized are relatively few and far between, 
and that perhaps in addition to these, and 
without detracting one whit from their 
worth, the greatest good may lie in routine 
and early attention: to the many more cases 
of less serious injuries. The fund, from a 
modest beginning, has greatly expanded its 
efforts in this direction during the past four 
or five years, and I am happy to be able to 
report that as of November, 1955, we had 
over 300 cases in various stages of physical 
and vocational rehabilitation and placement. 
Obviously, many will not secure maximum 
benefits, and some are not susceptible to 
the processes at all. Nonetheless, it is ex- 
pected that a substantial number will show 
ultimate lasting improvement. Our experi- 
ence to date, while not conclusive, indicates 
the importance of early evaluation and ac- 
tion in the types of injuries usually resulting 


in permanent disability or long convalescent 
periods. 


As important as are treatment and re 
habilitation, the truth that “an ounce of pre- 
vention is worth a pound of cure” is, and 
ever must be, the 
insurance. 


our field of 
The accident which never hap- 
pens cannot cripple or maim, nor, for that 
matter, can it become a statistic. We must 
deal with the incidences of frequency and 
severity of those accidents which do occur. 
Without detracting from the credit due the 
marked improvement which has been ac- 
complished in the last decade or so, it re- 
mains a painful reality that there are still 
over 800,000 industrial and business acci- 
dents reported annually in New York State. 
I am convinced that the not inconsiderable 
resources of the insurance industry can con- 


beacon in 


tribute to a substantially greater improve- 
ment through the formation of an accident 
prevention project dedicated, through serious 
and continuous research, to the reduction of 
this needless waste of people, effort and 
money. 


I have endeavored to give, without detail, 
a working explanation of the nature, pur- 
pose and operation of our organization. | 
hope that my efforts may add something to 
the meaning of the words “the state inmsur- 
ance fund,” but above all, I hope that none 
of us will lose sight of the most hopeful 
opportunities in our field: the prevention of 
accidents in the first place and positive re- 
habilitative action where prevention has failed. 


There can be no competition in safety and 


cure. [The End] 


Nationwide Inter-Company Arbitration Agreement 


By N. MORGAN WOODS 


Mr. Woods is manager of the Claims 
Bureau of the Association of Casualty 
& Surety Companies, New York City. 


ICTURE, if you. will, the trial of an 
ordinary automobile subrogation case 
in the local district or municipal court. 
For all practical purposes the real parties 
in interest are two insurance companies, 
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and the amount involved is, on the average, 
$250. Both insurance companies are in 
court with their counsel. The judge, the 
clerk of court, the other attendants and the 
jury are present. Also present as witnesses 
are the insureds of both insurance com- 
panies, and possibly other witnesses and 
experts for both sides. Consider the fact 
that it might take the better part of the day 
to try the case, and the possibility that the 
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losing party may appeal and further tie up 
another court’s time at a later date. 


Enlarge this picture as many times as 
there are courts in this country having 
jurisdiction over such cases and then calcu- 
late, if you can, the expense involved in 
such litigation. Obviously, the total sum 
would be great. 


Such litigation is, in my opinion, a waste 
of money. In a sense it is an imposition on 
the public to be forced to support a court 
to handle a matter which could and should 
be settled by the contending insurance com- 
panies in a more economical and business- 
like manner. In this era of high taxes, 
when government is trying to make ends 
meet without additional taxation, the courts 
should not be burdened with any unneces- 
sary and costly litigation. 


Aside from the element of expense, there 
is the increasing problem of court conges- 
tion which is acute in many metropolitan 
areas, including New York City, and which 
is only aggravated by the litigation of sub- 
rogation claims. If the courts did not have 
to try these cases, their calendars would be 
reduced considerably, thereby accelerating 
the disposition of perhaps more important 
cases. It would certainly alleviate the 
crowded dockets to some extent. 


An expense item of equal importance in 
this litigation is the expense to the 
contending insurance companies in our ex- 
ample. This expense includes the make-up, 
handling, and retention of open subrogation 
files, and with some companies the mainte- 
nance of large recovery departments—ail 
administrative costs, but all together not 
an inconsiderable item. Added to these are 
and expert charges, court 
costs and attorneys’ fees. All of these ex- 
penses are charged as pure loss against the 
premium dollar which the policyholders, or 
the public, pay. It is hardly necessary to 
point out that the insurance industry has 
an obligation to their policyholders to keep 
these cost factors at the lowest possible 
minimum. 


two 


witness fees 


So much for the expense involved in the 
litigation of subrogation claims. There is 
another aspect which is of vital importance 
to the insurance industry, and that is in the 
field of public relations. The public does 
not like litigation. The average individual 
does not wish to become involved in it. His 
ignorance of legal formalities is probably 
the cause of his apprehension. He is also 
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inconvenienced and sometimes “out-of- 
pocket” because of loss of wages due to 
court attendance. 


I dare say that the collision assured who 
collected on his loss did not anticipate that 
he would have to spend time in court to 
testify for his insurance company in order 
to enable them to recover their loss. In 
most instances, he is perfectly willing to 
forgo suit for his $50 deductible interest 
as not being worth the trouble and expense. 
Nor does the assured of the liability com- 
pany relish the idea of going to court to 
testify for his insurance company, especially 
in those cases where he feels that he may 
have been at fault. However unwarranted, 
it is not difficult to understand why insur- 
ance companies have been criticized with 
regard to their handling of subrogation 
claims, and have frequently lost the good- 
will of their policyholders when they re- 
sorted to litigation to enforce their right of 
subrogation. 


What was to be done about this expen- 
sive litigation and the adverse effect it had 
on the industry from the standpoint of pub- 
lic relations posed a question to the com- 
panies for many years. Years ago many 
companies attempted to solve the problem 
by making private agreements among them- 
selves which provided that in any case 
where the parties to any such agreement 
were involved, the collision carrier paid its 
loss and then waived its subrogation right 
against the liability carrier. Or, as provided 
in some such agreements, the collision car- 
rier would agree to, and would, accept 
50 per cent of its actual loss. Such agree- 
ments were known as “knock-for-knock” 
agreements, 


It was soon apparent that this was not 
the solution to the problem. Collision car- 
riers reneged on their policy contracts and 
sent their assureds against the liability car- 
riers, advising the assureds that they could 
collect the whole amount from the carriers. 
The liability carrier, on the other hand, paid 
the collision assured his deductible and sent 
him against his collision carrier. Such 
abuses, and the fact that such practices 
distorted experience tables of the carriers, 
of which state insurance departments took 
note, killed “knock-for-knock” agreements. 


Seeking another solution, the interested 
insurance companies found it in 1944. The 


simple answer was arbitration. Since that 
date the settlement of automobile subroga- 
tion claims by the principle of arbitration 
has developed and expanded until today it 
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* 
In setting up the machinery to op- 
etate under the agreement, simpli- 
city was the watchword. 

2 


is truly national in scope. The document 
under which this program iunctions is 
known as the Nationwide Inter-Company 
Arbitration Agreement. Perhaps it would 
be interesting to note the important phases 
in the development of the program, after 
which I will give the highlights of the 
agreement. 


In 1929 the National Bureau of Casualty 
and Surety Underwriters set up in its claim 
department an arbitration board for New 
York City and provided rules for the arbi- 
tration of intercompany disputes. Though 
extremely limited in scope and membership, 
this experiment proved conclusively that, 
with the proper approach, insurance com- 
panies could settle their differences among 
themselves without resorting to litigation. 
This program was a success during the 
15 years it was in effect. Frictions among 
companies were reduced and an atmosphere 
of cooperation was engendered which was 
conducive to the friendly settlement of dis- 
putes between companies. It set the stage 
for the next progression in the field of 
intercompany relations. 


Subsequently, the functions of the claim 
department of the bureau were taken over 
by the Claims Bureau of the Association 
of Casualty and Surety Companies, and 
claim policies were directed by the Claims 
Bureau Advisory Committee, a committee 


of company claim executives. The mutual 
companies, which comprise the National 
Association of Mutual Casualty Companies, 
had a similar committee. In 1938 these two 
committees combined to form a joint com- 
mittee known as the Combined Claims 
Committee. 


This committee concerns itself with all 
claims administration matters. They at- 
tempt to solve claim problems for the sake 
of uniformity and for the good of the indus- 
try and the public. It was natural for this 
committee to consider the problems pre- 
sented in the handling of subrogation claims. 
From the experiment already mentioned, 
the Combined Claims Committee was con- 
vinced of the efficacy of dealing with this 
problem by the principle of arbitration. 
They, therefore, set about implementing the 
principle on a national scale. They realized 
at the outset, however, that a plan of such 
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scope would have to function through local 
organizations which would have to be com- 
prised of qualified individuals who would 
serve as arbitrators, and that necessarily 
there would have to be a regulatory body 
to sponsor and supervise the operation. An 
arbitration agreement drawn up and 
rules and regulations promulgated there- 
under. This agreement was limited to the 
membership of the two associations which 
I have mentioned. In 1945, 36 stock com- 
panies and 15 mutual companies subscribed 
to this agreement. Eventually, practically 
the whole membership of the two associa- 
tions became signatories to this agreement. 


was 


This was a giant step forward and the 
industry owes a great debt to the drafters 
of this agreement. So successful was arbi- 
tration under it that extension of the idea 
to include companies which were not mem- 
bers of either of the two associations was 
logical and inevitable. In fact, many of 
these companies requested that they be 
allowed to participate in this program. 
Accordingly, the Combined Claims Com- 
mittee drafted a new agreement, the Nation- 
wide Inter-Company Arbitration Agreement, 
which became effective on February 1, 1952. 


It is significant that every signatory to 
the old agreement immediately signed the 
new one, and in time companies not mem- 
bers of the two associations became signa- 
tories. Today there are 245 signatories to 
the agreement. There are 87 arbitration 
committees in as many cities functioning 
under it. In 1954 these committees decided 
over 5,600 cases. These cases stem from a 
premium volume of over $500 million, which 
figure is indicative of the heavy responsi- 
bility resting on these committees. 


Perhaps more informative would be some 
statistics on the New York City Arbitra- 
tion Committee. In 1954 that committee 
heard and made awards in 450 cases; 1,416 
new cases were submitted for arbitration, 
and 1,046 cases were settled after being 
filed but before being heard. 


The agreement is the quintessence of 
simplicity and brevity, containing only five 
articles. The first article is the compulsory 
feature of the agreement. It obligates the 
company to submit to arbitration all auto- 
mobile physical damage and plate glass 
subrogation claims not in excess of $1,500. 
The second article permits the companies 
to arbitrate any controversy by prior con- 
sent. Under this article it is conceivable 
that all intercompany disputes could be 
eliminated entirely by arbitration. How- 
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ever, we have not yet arrived at that much 
desired state. For reasons not pertinent to 
mention now, signatory companies have not 
fully utilized the provisions of this article, 
although with the passage of time it is 
being resorted to more frequently. 

The 
bined 
agreement 


third article empowers the Com- 
Claims Committee to administer the 
and to promulgate rules and 
regulations to implement its operation. Th> 
fourth article provides for the appointment 
of arbitration committees from among local 
representatives of signatory companies. 
The fifth article provides for the with- 
drawal of a signatory company from the 
agreement upon 60 days notice. 


In setting up the machinery to operate 
under the agreement, simplicity was again 
the watchword. The rules and regulations 
on procedure were kept simple and, inci- 
dentally, provide only on form for the 
submission of a case by the controverting 
parties. 


The preamble to the rules and regulations 
keynotes the objective of the whole 
program. It provides as follows: “As a condi- 
tion precedent to arbitration local represen- 
tatives of involved companies must make 
efforts to settle 
direct negotiation.” 


sincere controversies by 


Since an arbitration committee can de- 
cline to hear a case until this condition 
precedent is met, it has the effect of dis- 
couraging applicant companies from sub- 
mitting claims without merit to arbitration. 
It also brings the parties together, which is 
the first step toward settlement. In fact, 
the very existence of the agreement is con- 
ducive to voluntary settlement of these 
claims between the parties. 


There are a few details of the rules and 
regulations that I should mention. Arbitra- 
tion committees function autonomously 
through their own chairman and secretary. 
Only such authority is exercised by the 
Combined Claims Committee as is needed 
to insure nationwide uniformity of opera- 
tion and efficiency. Three members of an 
arbitration committee serve as a panel of 
arbitration in each case. 


The Nationwide Inter-Company Arbitra- 
tion Agreement is applicable only to con- 
troversies involving insurance companies. 
The interests of parties other than insur- 
ance companies catraot be arbitrated. This 
meatis that the collision assured’s deductible 
is not, under any circumstances, subject to 
arbitration. Lawyers will readily appreci- 
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ate the reason for this prohibition. As a 
matter of policy, however, where the award 
is against the liability carrier, that carrier 
pays the collision assured’s full deductible 
direct to him, and without any deduction 
for recovery expense, which was sometimes 
the case under the old system of collection 
by litigation. This is done in the interests 
of good public relations and good will. 


Arbitration of a controversy between in- 
surance companies must be deferred until 
all claims or suits of other parties arising 
from the same accident have been settled 
or litigated. Submission of a case to arbi- 
tration by a signatory company has the 
same effect regarding the statute of limita- 
tions as if litigation had been instituted. 
The arbitration committee nearest the place 
of the accident has jurisdiction in all cases. 
However, by mutual agreement, signatory 
companies may transfer jurisdiction in a 
specific case to any other arbitration com- 
mittee. 


Operating expenses to cover printing, 
stationery and postage are provided for by 
nominal filing fees which the applicant 
company pays upon the submission of a 
case. The arbitrators serve without re- 
muneration, their services being contributed 
to the program by the signatory companies. 


Proceedings under the agreement are 
initiated by the collision carrier, called the 
applicant, filing a brief statement of its case 
with the secretary of the arbitration com- 
mittee. On a copy furnished the liability 
carrier, called the respondent, that carrier 
in turn files its answer within 30 days. The 
case being at issue, it is set down for a hear- 
ing, and the companies are notified. All 
cases must be decided on the written evi- 
dence in the carriers’ files, such as state- 
ments of witnesses, police reports, repair 
bills and other documentary information. 


Witnesses may be present, but that rarely 
happens. Cases can be decided without 
company representation being present, but 
companies may be represented by attor- 
neys or company adjusters, whether attor- 
neys or not. In New York City, and in 
several other cities, the general practice is 
for the companies to be represented at 
hearings by subrogation attorneys or office 
attorneys of the companies. 


By way of interpolation, I wish to em- 
phasize that it is not intended that the 
services of the subrogation attorney or the 
general attorney be eliminated in this field 


They can and do represent 
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insurance clients before arbitration. panels. 
Their fees are the same as when they liti- 
gated such cases for their client companies. 
As a matter of fact, many subrogation at- 
torneys prefer handling these cases in arbi- 
tration because the individual case does not 
take as long to conclude. 


The arbitration hearings are informal. 
After reviewing the evidence, the arbitra- 
tion committee renders a written decision. 
Questions of liability cannot be compro- 
mised. The law of the locus of the accident 
is applicable to questions of liability. A 
finding as to the amount of damages is 
based on the facts presented to the com- 
mittee. The agreement provides that the 
decision of the arbitration panel is final 


and binding without right of rehearing or 
appeal. 


The few statistics I have cited will enable 
you to appreciate the magnitude of this ar- 
bitration program. Perhaps you will also 
have some appreciation of the economy and 
the expediency with which automobile sub- 
rogation claims are now handled, and of 
the resultant improvement in claims admin- 
istration and the consequent improvement 
in public relations between the public and 
insurance companies. I hope you also 
appreciate the fact that arbitration of such 
claims, in relieving the courts of litigation 
with regard to them, has had the effect of 
saving thousands of dollars of public funds. 


[The End] 





Accident and Sickness Insurance 
Under Sections 104, 105, 106 and 213 
of the 1954 Internal Revenue Code 


By JOHN C. PYLE, Jr. 


Mr. Pyle is an attorney, Metropolitan 
| Life Insurance Company, New York. 


N ILLIONS of taxpayers in this country 
today are insured under accident, sick- 
ness, hospitalization, medical or surgical 
expense or loss-of-earnings insurance con- 
tracts. Some have purchased their own 
individual or family policies; others are 
insured under group insurance contracts 
obtained by their employers but to the 
cost of which they may or may not con- 
tribute. Still others receive such benefits 
from contributory or noncontributory funds 
administered by their employers, unions, or 
the state. 


1 For well-documented discussions of this mat- 
ter under the 1939 Code and the 1954 Code, see 
Schienger, ‘Disability Benefits Under Section 
22(b)(5),’’ 6 American University Federal Tax 
Institute Lectwres 169 (1954); Field, ‘Taxation 
of Employee Accident and Health Plans Before 
and Under the 1954 Code,’ 64 Yale Law Journal 
222. (1954); Seligman, ‘1954 Code Resolves 
Many Practical Problems in Taxation of Sick- 
ness, Accident Benefits,’’ 3 Journal of Taxation 
322 (1955). 


Brooklyn Law School Forum 


Most taxpayers are either employees, em- 
ployers or dependents thereof ; most taxpayers 
will at some time suffer the misfortune of 
illness or accident and periods of inability 
to work. Thus, at some time in their lives 
most taxpayers will be faced with the ques- 
tion of the federal income tax impact upon 
(1) the amounts they receive under such 
insurance contracts or from such noninsured 
funds, (2) the contributions to the funds or 
insurance furnished by their 
employers, and (3) the contributions or 
premiums paid by the taxpayer. 


Section 22(b)(5) of the 1939 Internal 
Revenue Code’ provided that amounts re- 
ceived “through accident or health ™! insur- 


cost of the 


* The expression ‘‘accident or health’ insur- 
ance includes the same coverages as the more 
accurate, and today more commonly used, ex- 
pression ‘‘accident or sickness’’ insurance. It 
is by historical error that ‘“‘accident’’ (an un- 
desirable event) was coupled with ‘“‘health’’ (a 
desirable condition) instead of ‘‘sickness’’ (also 
an undesirable condition); and the Eighty-third 
Congress has merely perpetuated this error in 
Secs, 104-106 of the 1954 Code. It would, of 
eourse, be more proper to refer to this type of 
insurance as ‘‘disability insurance.’’ 
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ance as compensation for personal 
injuries or sickness” were excludable from 
the gross income of the recipient. This was 
a continuation of language inserted into the 
internal revenue statutes by Section 213(b) 
(6) of the 1918 Revenue Act. This exclusion 
applied irrespective of who paid the premi- 
ums or received the insurance proceeds,* 
except that it was not allowed to a trans- 
feree for value.* Further, the exclusion was 
permitted only for (1) amounts paid under 
policies issued by insurance companies ° and (2) 
benefits paid under plans administered privately 
by employers, unions or employee benefit 
associations provided such benefits qualified as, 
or actually constituted, “insurance.” *° So much 
of such insured or noninsured benefits as 
were attributable to (but not in excess of) 
the medical expense deduction alicwed under 
Section 23(x) of the 1939 Code for any 
prior year was mot excludable under Sec- 
tion 22(b)(5), but this did not apply to 
indemnities for “loss of earnings.” ’ 


The expression “accident or health in- 
surance” in Section 22(b)(3) of the 1939 
Code was held to include medical, hospital 
and surgical expense insurance and indem- 
nity for “loss of earnings,”’* including the 
disability provisions in an ordinary life 
insurance policy.’ It is generaily understood 
and accepted in the insurance industry that 
the prime purpose of accident and sickness 
insurance is to provide an income to a 
worker during periods when disability pre- 
vents him from earning a livelihood; in 
fact, such insurance has been stated to be 
“above all else earnings protection.” ” It 
has also been stated that “Disability in- 
surance fills a fundamental human need; it 
protects the greatest human asset—the earn- 
ing power of the individual—against the 
most widespread hazards to which persons 
everywhere are continually exposed.” ™ The 
Internal Revenue Service. recently ruled,” 
however, that under both the 1939 and 1954 
Codes benefits paid under a “Professional 


8’ Castner Garage, Ltd., CCH Dec. 11,402, 43 
BTA 1 (1940). 

4 Peoples Finance & Thrift Company v. Com- 
missioner, 50-2 ustc § 9479, 184 F. (2d) 836 (CA- 
5), aff'g CCH Dec. 17,036, 12 TC 1052. 

5 Castner Garage, Ltd., cited at footnote 3; 
Fred W. Staudt, CCH Dee. 20,040(M), 12 TCM 
1417 (1953); I. T. 4060, 1951-2 CB 11, mod., I. T. 
4107, 1952-2 CB 73. 

*I. T. 3928, 1948-2 CB 9; I. T. 4015, 1950-1 
CB 23, mod., I. T. 4107, cited at footnote 5; 
I. T. 4060, cited at footnote 5; Bpmeier v. U. 8., 
52-2 usrc J 9510, 199 F. (2d) 508 (CA-7); Haynes 
v. U. 8., 55-1 usrc | 9231 (DC Ga.); Herbkers- 
man v. U. 8., 55-2 usre 1 9623 (DC Ohio). 

* Robert O. Deming, Jr., CCH Dec. 16,018, 9 
TC 383 (1947). 
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Overhead Expense Disability Policy” to re- 
imburse the taxpayer for specified business 
overhead expenses incurred during pro- 
longed periods of disability due to injury or 
sickness are includable in his gross income 
under Section 22(a) of the 1939 Code or 
Section 11 of the 1954 Code and, hence, not 
excludable. Since the expression “accident 
or health insurance,” as so construed, has 
been carried over into the 1954 Code, it 
appears clear that it will continue to include 
medical, surgical and hospital expense and 
loss-of-earnings insurance. 


Section 104 


Section 104 of the 1954 Code™ is derived 
from Section 22(b)(5) of the 1939 Code and 
has the same effect as that section, except 
that it does not exclude from his gross 
income amounts received by an employee 
to the extent that such amounts (1) are 
attributable to contributions by his employer 
which were not includable in the employee’s 
gross income, or (2) are paid directly by 
the employer.“ With respect to all other 
benefits under accident or sickness insur- 
ance contracts, therefore, Section 104(a) (3) 
grants a full exclusion from gross income 
of the recipient, as follows: ™ 


(1) medical, surgical and hospitalization 
expense insurance benefits, to the extent not 
attributable to medical expense deductions 
allowed in any prior year under Section 213, 
where the full cost of the insurance was 
borne by the recipient; 


(2) loss-of-earnings insurance benefits, 
where the full cost of the insurance was 
borne by the recipient; 


(3) insurance benefits referred to in (1) 
and (2) above received by an employee, to the 
extent he contributed to the cost of the 
insurance; and 


(4) insurance benefits referred to in (1) 
and (2) above received by an employee, to the 


5 See footnotes 5, 6 and 7. 

*Wong Wing Non, CCH Dec. 18,949, 18 TC 
205 (1952). 

“” Faulkner, Accident and Sickness Insurance 
(Huebner Foundation Series, 1954), p. 25, 

11 Bowers, work cited at footnote 10, at p. 14. 

2 Rev. Rul. 55-264, I. R. B. 1955-19, 8. 

13 Secs. 104, 105, 106 and 213 of the 1954 Code 
are effective for taxable years beginning after 
December 31, 1953, and ending after August 16, 
1954. (1954 Code, Sec. 7851(a)(1)(A).) 

% See discussion below of Sec. 105 of the 
1954 Code. 

% See also: Sec. 1.104-1(d) of the proposed 
Regulations published in the Federal Register 
of March 24, 1955. / 
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extent the contribution by the employer to 
the cost of the insurance was includable 
in the gross income of the employee. (The 
House Committee on Ways and Means 
stated: “Thus, any amount received as 
workmen’s compensation under a work- 
men’s compensation act will continue to be 
excludable from gross income under section 
104, as will any amount received by a tax- 
payer under a policy of accident or health 
insurance purchased by him. However, if 
the employer purchases or pays the premi- 
ums on an accident or health-insurance 
policy for an employee, any amount re- 
ceived by the employee under such policy 
will not be excludable from gross income 
under section 104, and will be taxable in 
full unless the provisions of section 105 
apply. Section 104 will exclude, however, 
any proceeds of such insurance to the 


extent such amounts are attributable to con- 
tributions by the 
includible in 
ployee.” **) 


employer which 
income of the 


were 


gross em- 


Section 105 


The greatest area of change from the 
1939 Code is found in Section 105 of the 
1954 Code, dealing with “wage continuation 
plans” and “accident and health plans.” It 
was the announced intention of the House 
of Representatives™ in Section 105 to “pro- 
vide a uniform rule of exclusion” in the 
income tax treatment of benefits received 
by an employee under a qualified accident 
and health program “whether or not such 
amounts are funded through insurance.” 
Apparently, the House committee believed 
that they were adopting the rule of the 
case of Epmeier v. U. S.,* since, in referring 
to the new Section 105, it stated: “While 
the statutory language clearly limits the 
exclusion to payments through insurance, 
the United States Court of Appeals for the 
Seventh Circuit has held in Epmeier v. 
United States (199 F. (2d) 508), that the 
exclusion applied to sick leave payments 
received by an employee in an amount equal 
to his regular salary where there was no 
formal insurance policy but merely an em- 
ployer’s plan for payment of sickness bene- 


16H. Rept. 1337, 83d Cong., 2d Sess., p. A32. 

17H. Rept. 1337, 83d Cong., 2d Sess., p. A33. 

%8 Cited at footnote 6. 

1” See footnote 17. 

2% Cited at footnote 6. 

% Cited at footnote 6. 

#2 Seligman, work cited at footnote 1, lists as 
an “important improvement’’ in the 1954 Code 
“‘the elimination of the unfair distinction which 
existed under the 1939 Code between the receipt 
of insured and uninsured benefits.'’ Obviously, 
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fits.” However, the Committee fails to 
consider the fact that in the Epmeier case 
the court actually held that the employer's 
plan of benefits constituted “insurance” 
within the contemplation of Section 22(b)(5) 
of the 1939 Code. The fact that the em- 
ployer in that case was a life insurance 
company did not appear to be a determina- 
tive factor in the court’s decision, and in 
my Opinion it was actually immaterial. My 
opinion on this point was determined to be 
correct in the two subsequent cases of 
Haynes v. U. S” and Herbkersman v. U. S..” 
neither. of which involved an insurance 
company as employer. Thus, it is obvious 
to me that “equalization” of income tax 
treatment of commercially insured and non- 
insured accident and sickness programs 
financed by employers was not accom- 
plished by Section 105 as finally enacted, 
despite published statements to the con- 
trary.” 


Section 105(a) states a general rule that 
“amounts received by an employee through 
accident or health imsurance for personal 
injuries or sickness shall be included in 
gross income to the extent such amounts 
(1) are attributable to contributions by the 
employer which were not includible in the 
gross income of the employee, or (2) are 
paid by the employer.” (Italics supplied.) 
This simple rule is rendered substantially 
inoperative by the exceptions contained in 
subsections (b), (c) and (d) of Section 105. 
Thus, if the employer has contributed all or 
a portion of the cost of accident and sicx- 
ness insurance issued for the benefit of his 
employees, then, to the extent that he has 
so contributed and such contributions were 
not includable in gross income of the em- 
ployee, the following insurance benefits will 
be excludable from his gross income: 


(1) under subsection (b),™ all amounts 
paid directly or indirectly to the employee 
to reimburse him for expenses actually in- 
curred (rather than on the “indemnity” 
principle) by him for medical care (as 
defined in Section 213(e)) of himself, his 
spouse and his dependents (as defined in 
Section 152) without limitation as to amount, 
except for amounts attributable to (but not 


the distinction was neither unfair nor elimi- 
nated, and, even if it had been eliminated, it 
could not properly be classed as an ‘‘improve- 
ment.’" In my opinion, the exchange of a 
certain exemption for an uncertain or ques- 
tionable one is not by any stretch of the 
imagination an ‘‘improvement.’’ 

% See, also, Sec. 1.105-2 of the proposed Regu- 
lations cited at footnote 15; Conf. Rept. 2543, 
83d Cong., 2d Sess., p. 25. 
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in excess of) medical expense deductions 
allowed under Section 213 for any prior 
taxable year; ™ 


(2) under subsection (c),” amounts paid 
(without regard to absence from work) for 
the permanent loss or loss of use of a 
member or function of the body, or the 
permanent disfigurement of the employee, 
his spouse, or his dependents (as defined 
in Section 152); 


(3) under subsection (d),” amounts which 
“constitute wages or payments in lieu of 
wages for a period during which the em- 
ployee is absent from work on account of 
personal injuries or sickness,”™ but not 
exceeding a weekly rate of $100; and no 
exclusion is allowed for amounts atttribut- 
able to the first seven days™ of a period 
of sickness, unless the employee is hos- 
pitalized on account of sickness for at least 


one “hospital day”” during that period. 


Section 106 


Under the 1939 Code it had been held 
in a 1943 ruling” that premiums paid by an 
employer for group medical care and hos- 
pitalization insurance were deductible by 
the employer and were excludable from the 
employee’s gross income. The same result 
was reached in 1954 under the 1939 Code 
in the case of employer contributions to the 
health insurance fund of an employee’s 
union.” In actual practice, the same rule 
was applied by the Treasury Department 
to group accident insurance premiums. How- 
ever, it was also held™ under the 1939 
Code that, where an employer purchased 


from gross income under subsec. (c) or (d) of 
Sec. 105 shall not, for purposes of Sec. 213(a), 
be considered as compensation for medical care. 

2% See, also, Sec. 1.105-3 of the proposed Regu- 
lations cited at footnote 15. 

% See, also, Sec. 1,105-4 of the proposed Regu- 
lations cited at footnote 15. 

7 It has been held that ‘‘sickness’’ under this 
section does not include pregnancy, but that 
an employee absent from work because of sick- 
ness during a period of pregnancy is entitled to 
the Sec. 105(d) exclusion even though the sick- 
ness is caused by her pregnancy. (Rev. Rul. 
55-263, I. R. B. 1955-18, 6.) However, absence 
due to illness of a member of the employee's 
immediate family, even though there may be 
a quarantine or circumstances requiring care 
and attendance by the employee, does not en- 
title the employee to the Sec. 105(d) exclusion. 
(Rev. Rul. 55-283, I. R. B. 1955-20, 8.) 

*% The requirement with respect to the seven- 
day period is met at the end cf the seventh day 
of absence on account of sickness, even though 
the seventh day occurred before January 1, 1954, 
where the period of absence begins in 1953 and 
continued into 1954; similarly, hospitalization 
for one day in 1953 during the period of ab- 
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individual policies on the lives of his em- 
ployees, providing an accidental death bene- 
fit and weekly indemnity for total disability, 
the employer retaining no incidents of 
ownership and the employee having full 
rights thereunder, the premiums paid by 
the employer were deductible as business 
expenses of the employer but constituted 
gross income to the employees. These 
rules followed those applicable to premiums 
paid by the employer on group term life 
insurance “™ and individual life or endow- 
ment insurance policies,“ and were recog- 
nized by the Eighty-third Congress in the 
report of its Finance Committee as being 
in force under the 1939 Code.” 


Now it is specifically provided in Section 
106 of the 1954 Code that “Gross income 
does not include contributions by the em- 
ployer to accident or health plans for com- 
pensation (through insurance or otherwise) 
to his employees for personal injuries or 
sickness.” With respect to this section 
the Senate Finance Committee stated: “The 
exclusion under this section is applicable 
whether the contribution by the employer 
is made by payment of an insurance premium 
or by some other means, such as a con- 
tribution to an independent fund maintained 
by the employer, by an employee associa- 
tion, or a State-administered fund. Also, the 
exclusion is applicable regardless of whether 
the employer’s plan covers one employee or 
a group of employees. Therefore, the 
premium paid by an employer on an indi- 
vidual policy of accident and health insurance 
for an employee will not be includible in 
gross income... .”™ 


% Sec. 105(f) provides that amounts excluded sence will satisfy the alternative requirement. 


(Rev. Rul. 55-366, I. R. B. 1955-24. 7.) 

2° Sec. 1.105-4(c)(3) of the proposed Regula- 
tions cited at footnote 15. 

% Special ruling, dated October 26, 1943, CCH 
Standard Federal Tax Reports (1943 Ed.), Vol. 
3, 1 6587. 

"1. T, 3738, 1945 CB 90. 

® Rev. Rul. 210, 1953-2 CB 114. 

#L. O. 1014, 1920 CB 88; Regs. 118, Sec. 
39.22(a)-3; G. C. M. 16069, XV-1 CB 84. 

* ©. D. 627, 1920 CB 104; O. D. 699, 1920 CB 
192; G. C. M. 8432, 1930 CB 114; G. C. M. 16069, 
cited at footnote 33; Canaday v. Guitteau, 36-2 
ustc { 9513, 86 F. (2d) 303 (CCA-6); Yuengling 
v. Commissioner, 4 ustc { 1257, 69 F. (2d) 971 
(CCA-3, 1934); Commissioner v. Bonwit, 37-1 
ustc { 9104, 87 F. (2d) 764 (CCA-2, 1937); 
George Matthew Adams, CCH Dec. 5664, 18 
BTA 381 (1929); N. Loring Danforth, CCH Dec. 
5841, 18 BTA 1221 (7930); C. Francis Weeks, 
CCH Dec. 18,081, 16 TC 248 (1951). 

%S. Rept. 1622, 83d Cong., 2d Sess., p. 185. 

% See, also, Sec. 1.106-1 of the proposed Regu- 
lations cited at footnote 15. 

7S. Rept. 1622, 83d Cong., 2d Sess., pp. 
185, 186. 
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Questions on Sections 104-106 


The foregoing provisions of the 1954 Code 
seem to be fairly simple. However, a num- 
ber of questions arise with respect to them 
and for which the proposed Regulations * 
appear to provide no solution: 


(1) The exclusions provided in Section 
105(b), (c) and (d) depend upon the amounts 
referred to in Section 105(a). In Section 
105(a) reference is made to “amounts re- 
ceived by an employee through accident or 
health insurance for personal injuries or 
sickness to the extent such amounts 
dies (2) are paid by the employer.” (Italics 
supplied.) A similar provision is contained 
in Section 104(a)(3). This is insurance lan- 
guage commonly used in connection with 
insurance procured by an employer alone 
Or on a contributory basis with the em- 
ployee and is practically identical to the 
language of Section 22(b)(5) of the 1939 
Code in this respect. However, it is im- 
possible for me to envision an employee’s 
receipt of an amount “paid by the employer,” 
albeit “through” insurance, unless the em- 
ployer is also the insurance company issuing 
the insurance coverage or the benefits paid 
by the employer qualify as or constitute 
“insurance” as that word .was construed 
by the courts under the 1939 Code.” Unless 
clarification is accomplished by amended 
statutes or regulations, or otherwise, it ap- 
pears to me that, if the private arrangement 
of the employer does not constitute a “plan 
for employees” within the meaning of Sec- 
tion 105(e)(1), the exclusions provided by 
Section 105(b), (c) and (d) cannot be ob- 
tained without the use of insurance. If such 
insurance is not obtained commercially from 
a duly licensed insurance company, the pay- 
ments made directly by the employer must 
constitute insurance in a technical sense,” 
in which latter situation an important point 
for any such employer (mot a life, accident 
or health insurance company) to contem- 
plate most seriously in connection with this 
question is, of course, the possibility that 
it would be transacting the business of in- 
surance in some particular state or states 
without a license in violation of the insur- 
ance laws thereof, in the event it should 
decide to pay these benefits directly. 


(2) What is a “plan” within the con- 
templation of. the expression “accident or 


% Secs. 1.104-1, 1.105-1, 1.105-2, 1.105-3, 1.105-4, 
1.105-5 and 1.106-1 of the proposed Regulations 
cited at footnote 15. 

% See cases cited at footnote 6. 

See citations at footnotes 6, 7 and 8. 
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health plan for employees” in Section 105 
(e)(1) and the expression “accident or 
health plans for compensation” under Sec- 
tion 106? 


Section 105(e) provides that, for purposes 
of both Section 104 and Section 105, “amounts 
received under an accident or health plan 
for employees” and “amounts received from 
a sickness and disability fund for employees 
maintained under the law of a State, Terri- 
tory, or the District of Columbia, shal! be 
treated as amounts received through accident 
or health insurance.” (Italics supplied.) 
Section 106 provides that employer contribu- 
tions to “accident or health plans,” whether 
insured or not, are not gross income to the 
employees. Therefore, since the exclusion 
provisions of Section 105 with respect to 
benefits which have not been insured under 
a commercial policy of insurance or which 
do not constitute “insurance” as the term 
has been construed,” as well as the exclu- 
sions in Section 106, depend upon the exist- 
ence of a “plan,” it is of primary importance 
to know what constitutes a “plan.” The new 
Code is silent as to definition, and the 
committee reports are most unsatisfactory. 
The Conference Committee Report,” for 
instance, states with respect to Section 105: 
“The phrase ‘accident or health plan for 
employees’ thus includes a plan of an em- 
ployer, or of an employee association, or 
any other plan which pays accident or health 
benefits to employees.” However, Section 
1.105-5 of the proposed Regulations “ states: 
“In general, an accident or health plan is 
an arrangement for the payment of amounts 
to employees in the event of personal in- 
juries or sickness. A plan may cover one 
or more employees, and there may be differ- 
ent plans for different employees or classes 
of employees. An accident or health plan 
may be either insured or noninsured, and 
it is not necessary that the plan be in 
writing or that the employee’s rights to 
benefits under the plan be _ enforceable. 
However, if the employee’s rights are not 
enforceable an amount will be deemed to be 
received under a plan only if, on the date 
the employee became sick or injured, the 
employee was covered by a plan (or a pro- 
gram, policy, or custom having the effect 
of a plan) providing for the payment 
of amounts to the employee in the event of 
personal injuries or sickness, and notice or 
knowledge of such plan was reasonably 


“ See citations at footnotes 6, 7 and 8. 

#@Conf. Rept. 2543, 83d Cong., 2d Sess., 
p. 24. 

* Cited at footnote 15. 





available to the employee. It is immaterial 
who makes payment of the benefits provided 
by the plan. For example, payinent may 
be made by the employer, a welfare fund, a 
State sickness or disability benefits fund, an 
association of employers or employees, or 
by an insurance company.” 


Thus, it seems clear from the proposed 
Regulations that it is unnecessary for a 
plan to have any formal features to qualify 
as a “plan” under Section 105(e). In this 
respect I am in disagreement with those 
who hold that such “plan” must be of such 
an exact nature that it actually constitutes 
a formal policy or contract of insurance, but 
I believe that my view is supported by the 
proposed Regulations. In fact, the 
Code expressly distinguishes between insur- 
ance and plans. For example, Section 7701 
(a)(20) provides that: “For the purpose of 
applying the provisions of Sections 104, 
105, and 106 with respect to accident and 
health imsurance or accident and_ health 
plans . . . the term ‘employee’ shall include 
a full-time life insurance salesman” who is 
considered an employee for purposes of the 
Federal Insurance Contributions Act. (Ital- 
ics supplied.) Nevertheless, I have extreme 
difficulty in conceiving of any accident or 
health “plan” not funded commercially by 
insurance which does not constitute insur- 
ance under the statutes of any state, even 
though the plan may have no formal insur- 
ance features; and I believe that any em- 
ployer contemplating the establishment of 
a noninsured “plan” must consider the pos- 
sibility of having to qualify and be regulated 
as an insurance company under state laws 
in order to do so. I am certain the Con- 
gress never intended that payments made 
by an employer solely pursuant to whim 
would be considered as made under a 


said 


“Francis T. Greene et al. v. Holz, in which 
the summons and complaint were served on 
October 18, 1955. (See also statement of posi- 
tion of life insurance companies presented on 
November 23, 1955, at a New York State Insur- 
ance Department hearing on the issue of regula- 
tion of joint trusteed union welfare funds by 
the American Life Convention and the Life 
Insurance Association of America. (The Eastern 
Underwriter, November 25, 1955, p. 1.)) 

* Since this article was prepared, the New 
York Supreme Court handed down a decision, 
reported in 29 LABOR CASES { 69,588, New York 
Law Journal, Vol. 134, p. 8 cornfirming- my 
opinion that the relief requested would be re- 
fused. The court declined jurisdiction on a 
number of grounds: (1) The declaratory judg- 
ment remedy may not be invoked merely to 
obtain an advisory opinion reassuring the union 
that their proposed action would be legal; (2) 
no justiciable controversy cognizable by a court 
yet exists; (3) declaratory relief may not be 
obtained for the purpose of overruling an ad- 
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“plan.” That this is not mere theory is evi- 
denced by the action“ for a declaratory 
judgment brought in October of this year 
in the New York Supreme Court, New 
York County, by the Board of Trustees of 
the National Maritime Union Pension and 
Welfare Plan against the New York Super- 
intendent of Insurance. In that case the 
trustees had insured “death benefits, acci- 
dental death and dismemberment benefits, 
in-hospital benefits and certain hospital, 
medical and surgical benefits” with a duly 
licensed insurance company. To effect what 
they believe to be an annual “saving” of 
about $120,000, the trustees now wish to 
terminate the insurance and operate in its 
place a self-administered, noninsured pro- 
gram providing the identical coverages. 
They contend that this would not violate 
the New York insurance law and would 
not be subject to supervision and regulation 
by the Superintendent of Insurance. How- 
ever, they apparently do not have sufficient 
faith in their contentions to proceed without 
first obtaining a declaratory judgment in their 
favor on these points. In this respect they 
are, in my opinion, being properly cautious. 
Although I have no doubt that the court 
must refuse to grant the relief prayed for, 
this important case should be closely 
followed.” 


Obvious by its absence is any definition 
of “plan” with respect to Section 1( in the 
Code, proposed Regulations or committee 
reports, except that the Senate Finance 
Committee stated: “Also, the exclusion is 
applicable regardless of whether the em- 
ployer’s plan covers one employee or a 
group of employees.”“ There is some 
question of whether or not the definition 
in proposed Regulations Section 1.105-5, 


ministrative interpretation or opinion of a legal 
problem, especially where applied to contem- 
plated action; and (4) since the Superintendent 
of Insurance and Congressional] committees were 
currently investigating this very problem, the 
court exercised its discretion to await the re- 
sults of these investigations, particularly since 
no present or imminent danger to the union 
appeared on the face of its complaint. The 
question of federal pre-emption of regulation of 
welfare funds under the Taft-Hartley Act was 
not decided by the court, because it ‘‘may well 
be disposed of as a result of these Federal and 
State investigations’ or, ir not, “the question 
may be raised for decision at the proper time 
and in a proper proceeding.’’ It is interesting to 
note that the court stated: ‘‘These plaintiffs 
whose rights have not even yet been affected 
make the unseemly request that this state be 
ousted of jurisdiction over practically all the 
union welfare funds in the state.’’ 

*S. Rept. 1622, 83d Cong., 2d Sess., p. 186. 
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Can the employee by his own action 

render tax exempt the amounts paid 

to him under an insured or nonin- 

sured wage continuation plan in ex- 

cess of the rate of $100 per week? 
9 


quoted hereinabove, will also to 


Section 106. 


By reason of the above-quoted language 
of Section 1.105-5 of the proposed Regula- 
tions and of the Senate Finance Committee 
respecting Section 106, some insurance sales- 
men seem to have concluded that, irrespec- 
tive of the number of employees he has, an 
employer may adopt a “plan” covering only 
one of such employees and procure an in- 
dividual accident and hea!th insurance policy 
on that employee, with the result that the 
premiums therefor paid by the employer 
will be exempt from the employee’s gross 
income under Section 106. In my opinion, 
such general conclusions are not fully justi- 
fiable, in spite of contrary statements by 
some tax experts. Section 1.105-5 of the 
proposed Regulations states that “A plan may 
cover one or more employees,” language simi- 
lar to that used by the Senate Finance Com- 
mittee regarding Section 106. This language 
means, of course, that a “plan” may cover only 
one employee, if the employer has only one 
employee—at least in the particular class 
in which that employee is classified. It does 
not seem reasonable to me that the covering 
of only one employee, by insurance or other- 
wise, under any other circumstances will 
per se constitute a “plan.” Section 1.106-1 
of the proposed Regulations gives support 
to this conclusion by providing that the 
employer may “contribute to an accident 
or health plan either by paying the premium 
(or a portion of the premium) on a policy 
of accident or health insurance covering 
one or more of his employees, or by con- 
tributing to a separate trust or fund (includ- 
ing « fund referred to in Section 105(e)) 
which pays accident or health benefits to 
one or more of his employees.” In other 
words, an employer has the choice of two 
methods of funding a “plan”: paying pre- 
miums on a commercially issued insurance 
contract covering one or more of his em- 
ployees or contributing to a fund which 
pays noninsured benefits to one or more 
of his employees. It is clear to me from 
this language that the mere purchase of an 
insurance policy on the life of an employee 
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apply 


or a group of employees and payment of 
premiums thereon by an employer does not, 
of itself, constitute a “plan” under Section 
106; there must be a “plan” existing before 
such insurance premiums or contributions 
are deductible under Section 106. On the 
other hand, a “plan” is not necessary to the 
exclusion of insurance benefits under Sec- 
tion 105, but is required under that section 
only in the case of benefits which are not 
funded by insurance. 


(3) When is an employee “absent from 
work on account of sickness” within the 
contemplation of that language in Section 
105(d)? 


Section 1.105-4 of the proposed Regula- 
tions states that a “wage continuation plan” 
under Section 105(d) “is an accident or 
health plan (as defined in Section 1.105-5) 
under which amounts are paid to employees 
for temporary periods of absence from work 
due to personal injuries or sickness.” (Ital- 
ics supplied.) It is to be noted that Section 
1,105-4 of the proposed Regulations would 
apparently limit the benefits of Section 
105(d) to cases of temporary absence from 
work. This raises the question of whether 
or not permanent disability payments will 
qualify for the benefits of Section 105(d), 
particularly since no time limit is placed 


by statute upon the period of absence from 
work, and whether or not such payments 


are “in lieu of wages.” In this connection 
it is interesting to note that, although Sec- 
tion 31.3401(a)-1(b)(8) (ii) of the proposed 
Regulations filed in the Federal Register of 
March 30, 1955, covering withholding provi- 
sions, referred to “temporary” absence from 
work, the word “temporary” was deleted 
from that section in the replacement pro- 
posed Regulations filed in the Federal Regts- 
ter of October 11, 1955. Of course, Section 
1.105-4 of the proposed Regulations re- 
ferred to in the replacements should be 
similarly revised, in order to settle this 
question. 


Said Section 1.105-4 also states that 
“amounts paid to retired employees do not 
constitute ‘wages or payments in lieu of 
wages’ for purposes of Section 105(d).” 
Presumably, this is meant to cover the case 
of individuals who are retired on account 
of disability, the theory being that from 
the moment of their retirement they are no 
longer employees and, therefore, not subject 
to the provisions of Section 105. This provi- 
sion may well be the source of future litiga- 
tion, unless it is revised by subsequent 
Regulations. 
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(4) Can the employee by his own action 
render tax exempt the amounts paid to him 
under an insured or noninsured wage con- 
tinuation plan in excess of the rate of $100 
per week? 


The language of Section 105(a) appears 


to have left the impression in some quarters 


that the insurance premiums to which such 
excess is attributable, even though they may 
not be taxable, could be voluntarily included 
by the employee in his gross income with 
the result that the excess benefits would be 
tax exempt. However, Section 106 provides 
that income “does not include” em- 
ployer contributions. (Italics supplied.) It 
seems to me that when Congress has thus 
so definitely stated that an item is not tax- 
able, the employee is obligated to consider 
it as nontaxable, and, if he elects to include 
such item in his gross income, he is merely 
making a gift to the government of the tax 
thereon. 


gross 


However, it is possible, by rearranging 
percentages of contributions to various cov- 
erages by the employer, to increase the 
amount of benefits excludable from the 
gross income of the employee. For example, 
if the employer pays a portion of the com- 
bined premiums for life, medical, surgical, 
hospitalization and loss-of-earnings insur- 
ance, it might be found advisable to re- 
arrange the contributions of employer and 
employees to such extent that the employee 
pays the cost -of all “wage continuation 
benefits” exceeding a rate of $100 per week. 
In exchange, the employer might undertake 
to pay all or a greater portion of the cost 
of the life insurance. 


(5) Since Section 1.105-4(b) of the pro- 
posed Regulations” states that “unless the 
plan, contract, statute or regulation provides 
otherwise, it will be presumed that no wages 
or plan benefits are attributable to days (or 
portions of days) which are not normal 
working days for the particular employee,” 
would it not be desirable to provide, insofar 
as is possible, that all employees be placed 
on the same “workweek” basis? 


For example, if their respective contracts 
of employment provide that A is hired for 
a clerical position at $7,800 per year on the 
condition that his workweek is only five 
days long, while at the same time B is hired 
for a supervisory position at the same annual 
salary but on the understanding that B will 
work six days a week, then absence for sick- 
ness (provided employee is hospitalized for 


— 


* Cited at footnote 15. 
* Cited at footnote 15. 
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Sections 104-106, 
opinion, do not cover accidental 
death benefits in life insurance, 
endowment or accident and health 
contracts, the benefits in those 
sections being solely those received 
for personal injuries or sickness. 


in the author’s 


one day) covering Friday, Saturday, Sunday 
and Monday and payment of an amount 
equivalent to salary for that period will 
result in an exclusion under Section 105(d) 
of $40 (two fifths of $100) for A, but $50 
(three sixths of $100) for B. Another thing 
to remember is that the payment dates of 
wages or salaries do not (at least should 
not) govern the determination of the work- 
week. For instance, the mere fact that one 
employee is hired in an executive or super- 
visory capacity at an annual salary payable 
monthly does not, in my opinion (in the 
absence of further circumstances), require 
him to work a seven-day week, if non- 
executive employees are hired at a weekly 
salary and the employer’s business is oper- 
ated completely on a five-day workweek 
basis. In other words, the method of pay- 
ment adopted by the employer for its con- 
venience cannot change a five-day workweek 
into a seven-day workweek, even though 
employees in executive or supervisory posi- 
tions may be required to work overtime on 
Saturday or Sunday without overtime 
compensation. 


(6) Should Section 1.104-1(d) of the pro- 
posed Regulations“ be amended to include 
disability benefits paid under life insurance 
or endowment contracts as accident and 
health insurance, merely to give written 
sanctity to what I believe is a fact? 

(7) Section 1.105-4(c) of the proposed 
Regulations “ provides that “personal injur- 
ies” in Section 105 of the Code means “phy- 
sical harm which is: caused by violent 
means.” Is not the use of the word “vio- 
lent” contrary to the provisions of Section 
105, which refers merely to personal injur- 
ies without reference to their cause? 

(8) Since Section 105(d) of the Code 
refers to a waiting period of “the first 7 
calendar days” of the period of sickness, 
is not Section 1.105-4(c) of the proposed 
Regulations ™ incorrect in basing the exam- 
ples therein upon the assumption that this 


# Cited at footnote 15. 
5° Cited at footnote 15. 
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seven-day period commences with the next 
succeeding working day, if the sickness 
actually commences on a nonworking day? 


(9) In my opinion, Sections 104-106 do 
not cover accidental death benefits in life 
insurance, endowment or accident and health 
contracts, the benefits in those sections 
being solely those received for “personal 
injuries or sickness.” “Death benefit pay- 
ments under ... accident and health insur- 
ance contracts which have the characteristics 
of life-insurance proceeds payable by reason 
of death” are excludable under Section 
101(a) as death proceeds under life insur- 
ance policies.” It would be improper, there- 
fore, to provide in the Regulations or 
otherwise conclude that such accidental 
death benefits are includable in the expres- 
sion “accident or health” benefits. 


(10) Although tax writers have discussed 
the possible requirements that a “plan” be 
nondiscriminatory, there is no provision 
in the Code, proposed Regulations or rul- 
ings requiring a “plan” to be nondiscrimina- 
tory with respect to benefits, coverage or 
persons covered. Particularly because of the 
provisions of Section 1.105-5 of the proposed 
Regulations” and the fact that the strict 
qualifications test in the original House 
version of the 1954 Code was rejected by 
the Senate, there would appear to be some 
doubt that a “plan” would be rejected under 
Section 105 or Section 106 because it was 
discriminatory. 


(11) A “plan” must cover “employees” to 
qualify under Section 105 and Section 106. 
Section 7701(a)(20) of the 1954 Code ex- 
tends the provisions of Section 3797(a) (20) 
of the 1939 Code to provide that full-time 
life insurance salesmen who are considered 
employees for purposes of the Federal In- 
surance Contributions Act are deemed to 
be employees for the purposes of Sections 
104-106. It would also appear that partners 
and others not considered em, loyees may 
be covered under a “plan,” provided the 
“plan” also covers employees. 


(12) Section 105(b) and Section 105(c) 
make it clear that the employee is not taxed 
upon the amounts received from the em- 


tH. Rept. 1337, 83d Cong., 2d Sess., p. A29; 
S. Rept. 1622, 83d Cong., 2d Sess., p. 180. 


® Cited at footnote 15. 


53 Sec. 1.105-4(d)(2) of the proposed Regula- 
tions cited at footnote 15. 

4 Sec. 1.105-4(d)(1) of the proposed Regula- 
tions cited at footnote 15. 


55 Sec. 1.105-1(b) of the proposed Regulations 
cited at footnote 15. 
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ployer or from insurance bought by the 
employer as reimbursement for expenses of 
hospital, medical and surgical care, or as 
payment for permanent disfigurement or 
dismemberment, of the taxpayer’s spouse 
and dependents. Does Section 106 grant an 
exclusion of such employer contributions 
from the employee’s gross income; or is 
the Section 106 exclusion limited to con- 
tributions to wage continuation plans re- 
ferred to in Section 105(d)? 


(13) The 


provisions 


proposed Regulations contain 
covering situations where the 
benefits under Section 105(d) are payable 
other than weekly and must be reduced to 
a weekly basis;* when the employee is 
employed by more than one employer;” 
and where the plan is (a) noncontributory, 
(b) contributory and insured with individual 
policies, (c) contributory and insured with 
a group contract, and (d) contributory and 
noninsured.” There appear to be no par- 
ticular problems concerning these provisions. 


(14) There are no provisions of the 1954 
Code which specifically cover the withhold- 
ing of income taxes on amounts paid under 
Section 105(d) wage continuation plans. 
However, under Regulation 120, Section 
406.207 (i), respecting withholding on amounts 
paid in 1954 and 1955 only, the employer 
has the option of withholding or not with- 
holding. If he elects the latter, he must 
maintain records which (a) show such 
amounts separately from all others and (b) 
establish the facts necessary to show that 
the employee is entitled to the exclusion; 
Form W-2 must show the amounts sepa- 
rately and identify them. If withholding 
is elected, the amounts are merely included 
in the total wages shown on Form W-2. 
Insurance companies, which pay the bene- 
fits under insured plans, and employers 
having insured plans have no withholding 
daties under these Regulations; Section 
406.207(i)(2) thereof states that “no with- 
holding is required in connection with acci- 
dent or health benefits paid by an insurance 
company under an accident or health policy.” 


However, with respect to benefits paid in 
1956 and thereafter, “replacement” pro- 
posed Regulations” published but not yet 


5¢ Par. (i) was added by T. D. 6128, approved 
March 25, 1955 (CCH Standard Federal Tax 

Reports (1955 Ed.), Supp. Vol., { 45,030.01). 
5 Secs. 31.3401(a)-1(b) (8) (ii), 31.6001-5(a) (12) 
and 31.6051-1(a)(1) (iii) of the proposed Regula- 
tions filed in the Federal Register on October 
11, 1955, replacing Sect. 31.3401(a)-1(b) (8) (ii), 
31.6001-5(c) and 31.605:-i(a)(1) (li) of proposed 
Regulations filed in the Federal Register on 
(Continued on following page) 


59 





adopted would eliminate the withholding 
election and require™ that the employer with- 
hold on all “wage continuation payments” 
made to his employees under Section 105(d) 
of the 1954 Code, except (1) to the extent 
such payments are excludable™ under said 
Section 105(d), if the employer’s records 
show the excludable portion separately and 
establish the facts necessary to show the 
employee’s entitlement to the exclusion by 
a written statement from the employee as 
to the injury, illness or hospitalization, “or 
by any other information which the em- 
ployer reasonably believes to be accurate 
and which he is willing to accept for pur- 
poses of payments under the wage continu- 
ation plan;” and (2) to the extent payments 
are made by another (such as an insurance 
company) on behalf of the employer for 
whom services are performed.” (The em- 
ployee, of course, may not ignore the taxable 
portion of benefits received from: his em- 
ployer or the insurer.) On Form W-2 the 
total of amounts paid by the employer 
directly or by another (such as an insurance 
company) on behalf of the employer would 
have to be reported by the employer, even 
though they are not subject to withholding, 
but the amounts on which tax was not with- 
held must be separately shown and identified 
on the form;" but this does not apply to 
payments made on behalf of the employer 
by a governmental sickness and disability fund. 


Insurance companies which pay Section 
105(d) insured benefits and governmental 
agencies which pay benefits from a sickness 
and disability fund would not be required 
to withhold tax thereon,” whether or not 
such amounts are excludable from gross 


income of the employees. Section 31.3401 
(a)-1(b) (8) (ii) (c)(2) of the superseded pro- 
posed Regulations contained an unreasonable 
requirement that the insurer furnish a writ- 


(Footnote 57 continued) 


March 30, 1955. (The replacements are largely 
the result of recommendations made by many 
employers, as well as various insurance indus- 
try associations, to the Commissioner of In- 
ternal Revenue for reducing the burdens of 
withholding and recording. For example, see 
American Bar Association Section of Taxation 
bulletins for April and July, 1955; American 
Life Convention and Life Insurance Association 
of America joint submission of May 16, 1955.) 

Sec. 31.3401(a)-1(b) (8) (il) (a) of Regulations 
cited at footnote 57. 

5% Sec. 31.3401(a)-1(b) (8) (ii) (b) of Regulations 
cited at footnote 57. (The superseded proposed 
Regulations provided in Sec. 31.3401(a)-1(b) (ii) 
(a) that withholding be accomplished on all 
amounts paid for the first seven days of ab- 
sence due to illness or personal injury ‘‘whether 
or not any part of such payment is excludable 
from the employee's gross income under Section 
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ten statement to the employer “at the time 
each payment is made to the employee” by 
the insurer. There appears to be no provi- 
sion in the proposed Regulations requiring 
insurance companies even to report to the 
employers insurance benefits paid on their 
behalf under Section 105(d), but they do 
require the employers to maintain records 
of all Section 105(d) payments made to their 
employees, whether or not excludable from 
gross income and whether paid directly by 
the employers or by others (such as insur- 
ance companies) on their behalf.“ The 
failure to provide a requirement that the 
insurance company report such payments 
to the employer will undoubtedly be rem- 
edied by amendment to the proposed 
Regulations. 


(15) As set forth above, Section 1.105-5 
of the proposed Regulations states that it is 
not necessary to the existence of a “plan” 
that “the employees’ rights to benefits under 
the plan be enforceable.” This is obviously 
inconsistent with Section 105 of the 1954 
Code. There is nothing in the history of 
this section, as enacted, to indicate that 
Congress had the idea that, where there was 
lacking one of the most essential elements 
of insurance, enforceable rights, there would 
exist a “plan.” In fact, the lack of that 
element would obviously prevent the em- 
ployer or the employee, as the case may be, 
from treating it as a “plan.” In Marie G. 
Haskell" the court’s determination of non- 
taxability of payments made by a corpora- 
tion to the widow of a deceased employee 
rested upon the finding that “The Company 
had not adopted or developed any plan, 
policy or custom of making payments to 
widows of deceased employees. . . . no 
obligation of any kind existed to compensate 
petitioner further for her husband’s past 
services.” (Italics supplied.) 


105(d)."" Such provision was obviously unfair, 
particularly since no adjustment would have 
been permitted with respect to such withhold- 
ings; and it would have been no answer that 
the employee could have applied for a refund 
on his Form 1040 at the end of the year. By 
rough guess, over 2 million taxpayers would 
have been entitled to a tax refund if this par- 
ticular requirement were not relaxed, as has 
been done in the replacement proposed Regula- 
tions.) 

© Sec. 31.3401(a)-1(b) (8) (ii) (b) of Regulations 
cited at footnote 57. 

*1 Sec, 31.6051-1(a) (1) (iii) (a) and (b) of Regu- 
lations cited at footnote 57. 

® Sec. 31.3401(a)-1(b) (8) (il) (c) of Regulations 
cited at footnote 57. , 

® Sec. 31.6001-5(a)(12) (ili), proposed Regu- 
lations filed in the Federal Register on October 
11, 1955. 

“CCH Dee. 21,133(M), 14 TCM 788, 
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Here the Tax Court has said that because 
of the lack of a plan, policy or custom of 
making payments, there existed no obliga- 
tion on the part of the employer; con- 
versely, if there is no obligation there can 
be no plan. 


Furthermore, if enforceable rights are 
not to be an essential element of a “plan” 
as defined in the Regulations, then “wage 
continuation” payments in excess of the 
statutory exclusion of $100 per week are 
not properly taxable as income.” 


Section 213 


Section 213 of the 1954 Code provides, as 
did Section 23(x) of the 1939 Code, that 
expenses paid by a taxpayer for “medical 
care” of himself, his spouse or his depend- 
ents to the extent “not compensated for by 
insurance or otherwise” are deductible in 
calculating taxable income, and that “amounts 
paid for accident or health insurance” shall 
be deemed to be paid for medical care.” 
Since, as stated hereinabove, it is generally 
understood and accepted in the insurance 
industry that the prime purpose of accident 
and sickness insurance is to provide an 
income to a disabled worker and is “above 
all else earnings protection,” it seems only 
logical that all premiums paid for accident 
and sickness insurance (whether providing 
medical, hospital or surgical expense reim- 
bursement or indemnity for loss of earn- 
ings) should be deductible. The same result 
appears clear from (1) a 1952 memorandum 
decision of the Tax Court of the United 
States in the case of Jess H. Taylor et al.” 
(2) the language of the former Regulations ® 
that “medical care” includes “amounts paid 
for accident or health insurance” and “pay- 
ments for hospitalization insurance,” and 
(3) the language of the government booklet 
accompanying Form 1040 for 1954 and 
earlier years that “premiums on health and 
accident insurance, and hospital or medical 
insurance” are deductible.” 


® The Internal Revenue Service has recently 
lost three cases involving gratuitous employer 
payments: Marie G, Haskell, cited at footnote 
64; Estate of Ralph W. Reardon, CCH Dec. 
21,060(M), 14 TCM 577; Estate of Arthur W. 
Helistrom, CCH Dec. 21,191, 24 TC —, No. 101. 

Jess H. Taylor et ux., CCH Dee. 19,063(M), 
11 TCM 652 (1952). 

“In Jess H. Taylor, cited at footnote 66, the 
deduction of accident and health premiums of 
$70.80 was disallowed by the Commissioner of 
Internal Revenue. The reported decision con- 
tains no other discussion of these premiums, but 
the court stated: ‘‘The expenditure for health 
and accident insurance in the sum set out does 
not appear to have been questioned by respond- 
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However, the more comprehensive 1954 
government pamphlet ™ states: 


“A taxpayer may deduct premiums paid 
for accident and health insurance which 
provides that he shall be indemnified for 
the cost of medical care, but he may not 
deduct as medical expense the premium on 
health and accident insurance, or payments 
to a fund for the purpose of unemployment 
compensation disability benefits, which in- 
demnifies him solely for loss of earnings.” 


One possible interpretation of this lan- 
guage is that premiums paid under a con- 
tract providing only for disability benefits 
(with no accident, medical, surgical or 
hospitalization benefits) are not deductible 
as medical expenses, but that under a 
combination policy providing weekly dis- 
ability benefits in addition to accident, medi- 
cal, surgical or hospitalization benefits the 
total premium would be deductible as medical 
expenses. In other words, the above-quoted 
language can be construed as providing 
that the premiums: on all accident and 
sickness insurance policies would be de- 
ductible, except in those cases where the 
policy provides only disability benefits. On 
the other hand, the following language in 
the same pamphlet does not appear to be 
consistent with that interpretation: 


“Frequently a taxpayer pays a premium 
for accident and health insurance providing, 
among other things, for benefits with re- 
spect to loss of earnings due to accident 
or illness. Later, he pays medical expenses, 
and receives, during the same year, pay- 
ments which represent, in part, indemnifica- 
tion solely for the loss of earnings and, in 
part, reimbursement for the cost of the 
medical care. 


“The premium paid for insurance protecting 
him against loss of earnings was not de- 
s ¢ 2 , 
ductible as a ‘medical expense’. The amount 
received for the loss of earnings has no 
relation to the amount paid for medical 
care, and since the premimn was not de- 


It is clearly allow- 
able as an item of total expenditure for medical 
expenses under Section 23(x), Internal Revenue 
Code"’ of 1939. 


ent, but only its character. 


* Regs. 118, Sec. 39.23(x)-1. 

® “‘How to Prepare Your Income Tax Return 
on Form 1040 for 1954,’" p. 13. Identical lan- 
guage is contained in the corresponding pamph- 
let applicable to 1953 returns under the 1939 
Code. 

™I. R. S. Publication No. 17, “Your Federal 
Income Tax—1954 for Individuals,’’ p. 120. 
Identical language is contained in the corre- 
sponding pamphlet applicable to 1953 returns 
under the 1939 Code. 
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ductible as ‘medical expense’, the indemnifica- 
tion for loss of earnings need not be used as 
an offset against the medical expense. [Italics 
supplied. 


“However, the reimbursements for the 
cost of medical care reduce his otherwise 
allowable deduction on account of medical 
care. Accordingly, the amount received as 
reimbursement for such cost should be off- 
set against or subtracted from the medical 
expense paid for that year in determining 
the allowable medical expense deduction.” ™ 


The case of Robert O. Deming, Jr.," may 


have furnished the basis for these last- 
quoted statements, although I do not know 
that this was actually the case. Thus, the 
government has some grounds for a posi- 
tion that, since weekly disability benefits 
need not be set off against medical ex- 
penses, that portion of the taxpayer’s pre- 
miums allocable to such benefits should 
not be considered as deductible medical 
expenses. If, however, it were to be con- 
cluded that his premiums for disability 
benefits are deductible as medical expenses 
under a policy which provides for dis- 
ability benefits in addition to accident, medi- 
cal, surgical or hospitalization benefits, then 
any amounts received by the taxpayer as 
disability benefits might have to be set off 
against his actual medical expenses. 


A revenue ruling™ interpreting the 1939 
Code provisions for deduction of accident 
and sickness premiums as medical expenses 
was issued in 1953, as follows: 


“Accordingly, it is held that the amount 
of annual premium paid for the accident 
and health insurance which does not pro- 
vide reimbursement to the insured for 
medical expenses does not constitute a 
proper deduction under Section 23(x) of 
the Internal Revenue Code.” 


But, as will readily be seen, even this 
ruling was not without ambiguity. Thus, in 
a final effort to eliminate this ambiguity, 
Revenue Ruling 55-261 “ was issued in 1955 
construing the 1939 Code as follows: 


“Section 23(x) of the Code provides that 
in computing net income there shall be 
allowed expenses, not compensated for by 
insurance or otherwise, for medical care 
of the taxpayer, his spouse, or his depend- 
ents, and that the term ‘medical care’, as 
used in that section, shall include amounts 


™ Work cited at footnote 70, at ¢. 123. Nearly 
identical language is contained in the corre- 
sponding pamphlet applicable to 1953 returns 
under the 1939 Code. 
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paid for accident or health insurance. In 
Robert O. Deming, Jr. v. Commissioner, 9 
T. C. 383, acquiescence C. B. 1948-1, 1, it 
was held that where the petitioner received 
payments under accidental insurance con- 
tracts, designated in part as indemnity for 
disability and in part as indemnity for 
hospitalization, etc., petitioner’s medical ex- 
pense was ‘compensated for by insurance’ 
within the meaning of section 23(x) of the 
Code only to the extent that he received 
insurance payments specifically designated 
as indemnity payments for hospitalization, 
etc. Following the reasoning of this deci- 
sion Revenue Ruling 19, C. B. 1953-1, 59, 
holds that ‘the amount of annual premium 
paid for accident and health insurance which 
does not provide reimbursement to the insured 
for medical expense does not constitute a 
proper deduction under section 23(x) of the 
Internal Revenue Code’. (Italics supplied.) 
This language appearing in Revenue Ruling 
19, supra, is not to be construed as meaning 
that the total piemium paid for accident 
insurance which does provide in part for 
medical benefits is to be considered de- 
ductible entirely as a medical expense. Since 
only that portion of the policy covering 
benefits which reimburse the insured for 
medical expense reduces his otherwise al- 
lowable medical deductions under section 
23(x), only that part of the premium paid 
by the taxpayer which is attributable to 
the medical benefits of such policy may be 
considered a deductible medical expense. 


“Accordingly, in the case of a single, 
specified premium paid annually or other- 
wise on a policy which provides for both 
accident indemnities and reimbursement for 
medical expense resulting from such accident, 
only that portion of the premium attributable 
to the medical benefits of the policy is de- 
ductible as medical expense under section 
23(x) of the Code.” 


A similar result was reached in Revenue 
Ruling 55-331" in the case of insurance 
indemnifying against loss of, or loss of use 
of, a portion of the body, but not providing 
medical expense reimbursement, as follows: 


“Further, since the benefits available in- 
demnify the taxpayer against specified losses 
or bodily injuries and do not, in any way, 
reimburse him for any medical expenses, 
the premiums paid for the coverage do not 
constitute a proper deduction under section 


= Cited at footnote 7. See, also, I. T. 3967, 
1949-2 CB 33, and I. T. 3970, 1949-2 CB 28. 

® Rev. Rul. 19, 1953-1 CB 359. 

“1. R. B. 1955-18, 18. 

7. R. B. 1955-22, 14. 
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23(x) of the Code as an extraordinary medi- 
cal expense. Compare Rev. Rul. 19, C. B. 
1953-1, 59.” 

Recently I received an advance copy of 
the official pamphlet of explanation of Form 
1040, and in view of these two revenue 
rulings I was not surprised to find that the 
language permitting a medical expense de- 
duction under Section 213 of the 1954 Code 
for “premiums on health and accident in- 
surance, and hospital or medical insurance” 
has been changed to “premiums on hospital 
or medical insurance” on page 12 thereof. 
Thus, there appears to be no question now 
but that the Internal Revenue Service re- 
quires that only such portion of an accident 
and sickness insurance premium paid as is 
allocable to medical, surgical or hospital 
expense reimbursement can be deducted as 
expenses for medical care under said Sec- 
tion 213, although I believe that this con- 
clusion does great violence to the language 


of Section 213, and to the rule of the Jess 
H. Taylor case, above. In my opinion, this 
result should have been effected by statutory 
amendment instead of by ruling. In fact, 
there is some question in my mind as to 
whether the Treasury Department has the 
power to make rulings so inconsistent with 
the statute. Under these latest rulings, 
however, Joss-of-earnings benefits (as well 
as dismemberment or other accident indemni- 
ties) need not be used to reduce deductible 
medical expenses. Thus, in cases 
where the policy states one lump-sum 
premium without breakdown by types of 
coverage, the insurance companies can ex- 
pect to receive requests from taxpayers for 
calculation of the portion allocable to medi- 
cal, surgical and hospital expense reim- 
bursement only—at least until the Internal 
Revenue Service decides to abide by the 
clear language of the Code, as construed 


by the Tax Court. [The End] 


those 


Title Insurance—Foreclosure in Rem 


by the City of New York 


By MORRIS PERMUT, Attorney, New York City 


ITLE INSURANCE covering real 

property and interests therein, and the 
role played by title insurance companies 
with respect to that type of protection, have 
become increasingly recognized. This is 
due to the increase in building construction 
and the general trend towards real property 
ownership on the part of the public, the 
average home owner. 


In most cases when a person hears or 
ponders the word “insurance” there comes 
to mind life, health, accident or fire insur- 
ance. One may conclude that his hopes 
for reasonable security are satisfied by the 
existence of insurance protection which may 
be resorted to in the event of loss of life 
or health due to accident or sickness, or 
loss of home or business due to fire or some 
other insurable catastrophe. Until com- 
paratively recently, except for residents of 


1 Warren T. Gray, Title Insurance (New York, 
New York State Title Association, 1954), 
pp. 2, 3. 
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New York City and its suburbs, it was 
very seldom that the average man was faced 
with the need of, or understood the neces- 
sity for, title insurance. As a matter of 
fact, many persons today do not appreciate 
the real need for title insurance, and in 
many instances purchasers of dwellings ob- 
tain insurance merely because the attorney 
so advises or insists upon it. Title insurance 
is similar in a few limited instances to 
other types of insurance with which we are 
generally familiar, but there are differen- 
tiating aspects. 


In the remarks of Warren T. Gray, of 
the Insurance Department of the State of 
New York,’ the similarities and the differ- 
ences have been well- stated as follows: 


“SIMILARITIES TO OTHER CLASSES 
OF INSURANCE 





“Title insurance is insurance against loss 
or damage resulting from defects in or fail- 
ure of title to a particular parcel of realty 
or from liens existing against it at the time 
of the insurance. The insurance warrants 
the marketability of the title, except as to 
such matters or exceptions as are specifically 
set forth in the policy. 

“The insurance is somewhat akin to in- 
surance of boilers and machinery. The 
primary purpose of both kinds of insurance 
is to eliminate the element of risk and 
thereby avoid losses. In both coverages, 
reports are prepared by skilled technicians. 
In the casualty field, any corrections rec- 
ommended by the insurer’s engineers are 
made before the policy is written. Similarly, 
if there are any exceptions set forth in the 
preliminary title insurance report, they too 
are usually eliminated prior to closing the 
title transaction. However, if the excep- 
tions are not eliminated, they are included 
in the policy. 

“DIFFERENCES FROM 
CLASSES OF INSURANCE 

“Various differences between title insur- 


ance and other classes of insurance may be 
noted as follows: 


“1. In title insurance, a yet unknown 
claim (a hidden risk) existing on the effec- 


OTHER 


tive date of the policy is the risk insured. 
In other lines of insurance, a happening in 
the future which may develop into a claim 


is the risk insured. In other words, other 
types of insurance begin where the title 
insurance ends. 


“2. A title insurance policy has no fixed 
term of coverage, whereas in other lines, 
with trivial exceptions, there is normally 
a short term. 


“3. In title insurance, the charge is 
earned on the effective date of the policy. 
In most other lines, an unearned portion of 
the charge or premium exists at all times 
until the expiration, cancellation, or maturity 
of the policy. 

“4. In title insurance, a claim may be 
made at any time. In most other classes 
of insurance, there is usually a limitation 
governing the filing of claims and/or actions. 


“5. A title policy cannot be canceled by 
either the company or the insured. Other 


2 For example, see Laws of New York, 1788, 
Ch, 65; Laws, 1801, Ch. 178; Laws, 1816, Ch. 
115; 1 Rev. Stats. 397, Sec. 2; Laws, 1835, Ch. 
122; Laws, 1843, Ch. 230; Laws, 1882, Ch. 410, 
Sec. 853; 59 McKinney's Consolidated Laws 
(tax law), Sec. 71. 
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policies of insurances, with minor excep- 
tions, can be canceled by either party. 


“6. Title insurance does not have an es- 
tablished expectancy of losses, whereas 
most other kinds of insurance generally do. 


“any 


7. In title insurance there is no statu- 
tory restriction limiting the amount of in- 
surance on a single risk, unlike the usual 
rule in many other kinds of insurance.” 


As general counsel for a large title 
insurance company, I am constantly con- 
fronted with substantial problems dealing 
with real_estate and the laws applicable to 
real estate in the State of New York. I 
cannot hope to cover all the problems that 
arise in purchasing property, and the abso- 
lute need for insuring the title to such 
property. However, I will endeavor to 
discuss a problem, a very serious one, with 
which our legislature has burdened the 
property owners and which definitely, if 
only because of its serious effect, points up 
the necessity for title insurance. The na- 
ture of this problem is the legislative act 
commonly known as the foreclosure in rem 
method of enforcing the collection of de- 
linquent taxes on real property. 


In order to properly set the stage for a 
discussion of the tax lien foreclosure by 
action in rem, it is important for you to 
realize that a substantial part of the rev- 
enues necessary for the operation of our 
towns, villages and cities is derived from 
taxation of real property. As we review 
the history and the development of the 
enforcement of tax collection in the United 
States of America, we come across some 
very interesting situations. In New York 
we have had legislation on our books for 
many years providing for the seizure of 
chattels for nonpayment of taxes.? In the 
State of Massachusetts there has been legis- 
lation under which a delinquent taxpayer 
could be incarcerated.* In other states 
there was legislation which provided for 
forfeiture of lands where real property taxes 
had not been paid for a period of three 
years and publication had been had of the 
tax delinquencies.* This type of legislation 
was sustained by the United States Supreme 
Court.© None of these methods of enforce- 
ment in and by themselves served to have 
the taxes paid. These methods had the sole 


3 Massachusetts General Laws, Ch. 60, Sec. 29, 
derived from Massachusetts Statutes (1785), 
Ch. 70, Sec. 2. 

* Virginia Statutes (1790) as cited in Cooley, 
Taxation (4th Ed.), Vol. 3, Sec. 1350, p. 2667; 
West Virginia Code, 1868. West Virginia, Act 
of March 4, 1869. 

5 King v. Mullins, 171 U. S. 404. 
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In rem legislation has been held 
constitutional since the first 
statute was enacted in Minnesota. 
However, Mr. Permut states, the 
fact that such a statute is con- 
stitutional does not also make it 
equitable. In fact, he adds, nu- 
merous cases have demonstrated it 
to be extremely unjust as it ap- 
plies to the City of New York. 


effect of concentrating extensive real estate 
holdings in the governing body. There was 
legislation in various states permitting a 
purchaser at a tax sale to take possession 
of the property and collect the rents and 
profits until redemption.® This finally was 
followed by laws in various states, including 
New York, granting the taxing body the 
right to apply to the courts for the appoint- 
ment of a receiver of the rents, issues and 
profits without notice to the defaulting tax- 
payer.’ The validity of this legislation was 
sustained in the New York Court of Appeals.* 

While all of these various methods or at- 
ternpts in enforcing the collection of taxes 
undoubtedly were helpful in clearing a great 
many tax delinquencies, it is obvious that 
they were useful only as they affected prop- 
erties which in the main were income pro- 
ducing. One ordinarily is not interested in 
buying tax liens on properties which may 
not be operated profitably, or which could 
not be converted, with a small amount of 
investment, into a profit-making venture. 
It, therefore, became obvious that the prob- 
lem could be effectively handled through 
legislation which would encompass all types 
of real property, both income and non- 
income producing properties. 


The problem was what type of legislation 
could be enacted that would serve to cure 


* Indiana tax law, 1872, Sec. 203; 1 Rev. Stats. 
1876, p. 120; New Jersey, Laws, 1903, Ch. 208, 
Sec. 56, p. 430. 

TIllinois, Laws, 1933, Secs. 253-a, 253-b and 
253-c, pp. 873-876; Ohio, General Code, Ch. 13, 
Secs. 5703, 5703-1, 5703-2; New York, Laws, 
1936, Ch. 457, Laws, 1939, Ch. 612, Laws, 1940, 
Ch, 26, Laws, 1941, Chs. 276, 667 and 668. 

8 Matter of City of New York, 290 N. Y. 236, 
48 N. E. (2d) 502. 

° In Due Process in Real Property, Tax Collec- 
tion Enforcement Proceedings, Meyer Schepps, 
Associate Assistant Corporation Counsel, New 
York City, August, 1953, 

‘*The writer, for many years in charge of the 
New York City Laws Department’s Tax Lien 
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these deficiencies. When the New York 
Legislature was considering the adoption of 
a tax enforcement statute, proof was pre- 
sented to it that in many of our rural com- 
munities the tax rate per acre was so low 
that, after several years of tax default, the 
total amount of tax arrears with interest 
and penalties was still considerably less 
than the cost involved in foreclosing a tax 
lien.” The legislature was also presented 
with the argument that, based on these 
facts, the various municipalities found it 


difficult, if not impossible, to sell tax liens. 


The New York Legislature sought a law 
that would be both noncostly and nontime- 
consuming. The legislature, thereupon, 
adopted the act in question, namely, the 
foreclosure in rem method of collecting tax 
delinquencies, which is presently Section 
165 and following of the New York tax 
law. In effect, this law provides that when- 
ever it shall appear that a tax district owns 
a tax lien which remains unpaid and in ar- 
rears for a period of at least four years 
from the date on which the tax assessment 
or other legal charges represented thereby 
became a lien, such tax lien may be sum- 
marily foreclosed by the tax district in the 
manner provided in this title”® As I stated 
previously, this legislation was adopted for 
the purpose of providing a speedy and in- 
expensive method of enforcing the collection 
of tax delinquencies on real property. While 
it may serve under certain circumstances as 
a very important instrumentality of use in 
the rural communities, the legislation, as 
enacted, allowed any tax district, rural or 
urban, in the State of New York to adopt 
this foreclosure im rem method.” 


The City of New Yz«rk did not at the 
time elect to adopt, for various reasons, the 
in rem method of enforcing the collection 
of taxes. In the year 1948, however, the 
in rem statute was incorporated into the 
Administrative Code of the City of New 
York,” with certain minor changes made 
from that provided for in the state enact- 


Bureau, has found that under formal fore- 
closures procedure the average cost of acquisi- 
tion of a single tax delinquent parcel (including 
title search, service of the summons, referee's 
and guardian's fees, and expenses of publica- 
tion, but excluding salaries of the Bureau's 
regular staff) was approximately $400.00.”’ 

1% New York tax law, Sec. 165. 

“1 New York tax law, Sec. 162, which states, 
in part, as follows: 

‘Notwithstanding the provisions of any gen- 
eral, special or local law, any tax district may 
elect either Title two or Title three of this 
article, or both.”’ 

1% New York City Administrative Code, Secs. 
D17-1.0 and following. 
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New 
filing of a de- 


ment.” The 
York City, 
linquent 


statute, as adopted for 
provides for the 
property list in the office of the 
clerk, the mailing of to the 
owners as they appear on the records of the 
city treasurer, publication and posting of the 
list, a limited time to redeem or to answer, 
a judgment or decree of the court attesting 
to the regularity of the procedure and, in 
conformity with the state enactment, the 
granting of a conveyance of the delinquent 
parcel to the tax district in fee simple 
absolute. 


county notice 


reading of these require- 
ments it would appear that the owner should 
and adequate notice of the 
pending action and, therefore, has an 
portunity to answer or redeem by payment. 
However, this is not case. 
The statute provides that failure to mail the 
notice to the record does not in- 
validate the therefore, no 
actual Even if the 
municipality send the notice, as the 
statute states, the notice is to be sent to the 
as his address appears on the un- 
city treasurer. In 
addresses have not 


Upon a hasty 
does receive 


op- 
necessarily the 


owner of 
proceeding and, 
sent.” 


notice need be 


does 


owner 
official records of the 
most instances these 
been kept up to date, and generally do not 
contain the name of the true owner. There- 
fore, the notice for all practical purposes 
is ineffectual. The same would hold true 
for the publication and posting provisions 
in the statute when one considers the news- 
papers employed for this purpose with their 
limited circulation to the general public. In 
effect, therefore, the owner, for all practical 
purposes, receives no notice of the impend- 
ing loss of his property. 


Despite this seeming lack of notice to the 
property owner, in rem legislation has been 
held constitutional” since the first statute 
was enacted in Minnesota.” However, the 
fact that such a statute is constitutional does 
not also make it equitable. In fact, numerous 
cases have demonstrated it to be extremely 
unjust as it applies to the City of New 
York. 

I wish to state that none of my remarks 
are to be deemed in the nature of a critic- 


1% Where the tax law, Secs. 165 and following, 
provides for a mandatory filing every year on 
the properties which are in default for four 
years or more, the City of New York realized 
the impossibility of this yearly filing and 
remedied it in the Administrative Code, Sec. 
D17-5.0. Also in the same section there are 
certain instances where the city may exclude 
the parcel from the list. 

144 Administrative Code of the City of New 
York, Sec. D17-7.0. 


ism of the enforcement of the statute by 
the office of the corporation counsel of the 
City of New York. The statute, as adopted, 
did not permit any discretion in its enforce- 
ment. It sets forth the steps to be pursued 
in enforcing its provisions. 


Shortly after the City 
completed some of the first in rem fore- 
closures, it was ascertained and brought 
strongly to the attention of the enforcement 
authorities that several churches, synagogues 
and educational institutions, tax exempt 
under Section 4 of the New York State tax 
law, had been victims in the enforcement 
of the statute and had lost their property. 
Generally, it is common knowledge that 
such institutions are tax exempt. However, 
there were some taxes or water charges, as 
low as $8, which had accrued prior to the 
acquisition of the property by the institu- 
tions or prior to the exemption granted after 
formal application therefor was made to 
the city. Normally, the said institutions 
were left with the impression that no taxes 
were due and owing to the city and that 
they were seemingly immune from the effect 
of the in rem legislation. This, however, 
was not the fact. When the institutions 
realized that they had lost their properties, 
they attempted to redeem them by paying 
the taxes or water charges due. However, 
the courts held in other cases that the stat- 
ute contained no provision for redemption 
after the seven-week period afforded by the 
statute.” The legislature, realizing the in- 
equity in the act, corrected this in the next 
session “ by allowing the board of estimate 
to grant, convey and release these parcels 
only to persons, corporations and associa- 
tions entitled to an exemption under the 
tax law, providing that the city still retained 
title to the premises and also that the insti- 
tution pay the amount due with interest and 
penalties plus $50. 


of New York had 


,\t this point the same statute was, never- 
theless, operating throughout the city and 
with equally devastating effect. For the 
ordinary landowner there still was abso- 
lutely no right to redeem after the statutory 
redemption period of seven weeks had 
passed.” Two cases in particular demon- 


% Winona and St. Peter Land Company v. 
Minnesota, 159 U. S. 526 (1895). 

% Laws of Minnesota, 1878, pp. 2 and follow- 
ing; tax statutes, Secs. 70 and following. 

“In re List of Delinquent Taxes—Ward 4, 
Borough of Queens, 281 App. Div. 1038, 121 
N. Y. S. (2d) 392 (1953), modifying 203 Misc. 
275, 116 N. Y. 8. (2d) 859. 

% New York City Administrative Code, Sec. 
D41-43.0, Laws of 1952, Ch. 567. 

% See footnote 17. 
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. 
As a result of in rem foreclosures, 


New York City has acquired, as of 


November, 1955, title to approxi- 
mately 45,000 parcels of land. 


strate the lack of relief afforded the ordinary 
property owner. 

The first case was in 1953.” Because of 
a $12.15 tax default, the city deprived the 
owner of his property which was valued 
at more than $17,000. The second case was 
in 1954." The defendant failed to receive 
notice of the in rem foreclosure due to mis- 
placed confidence in their trusted book- 
keeper and agent, who allegedly concealed 
all notices received from the city to cover 
up his defalcations. Due to this failure of 
notice the defendant and property owner, 
for the nonpayment of $887 in taxes,. lost 
property with an assessed valuation of over 
$52,000. 

In both of said instances the defendants 
took legal steps in an endeavor to redeem 
the property, but without What 
was the intent of the statute? The answer 
is the collection of taxes in default. That, 
however, should not encompass unjust 
enrichment to the city and the deprivation 
on the part of the taxpayer of the enjoyment 
of his property in all instances. 


success. 


It is interesting to note that as of Novem- 
ber, 1955, the city had acquired, as a result 
of in rem foreclosure, title to approximately 
45,000 parcels of land. It has assigned 
about 6,000 parcels for public and 
purposes and has resold at public auction 
approximately 4,500 parcels. 


uses 


None of the property owners who have 
lost their properties can reacquire anv such 
properties except after appraisal and fixa- 
tion of an upset minimum price by the City 
of New York and the successful bidding 
therefore at public auction. 

Having discoursed on the historical back- 
ground and the development of the in rem 
foreclosure statute, the question then arises 
as to the manner in which the title com- 
panies can be of service to the purchasers 
or owners of property. It is impossible 
to discuss all of the facets in which the 
title company can be of extreme assistance 
to the property owner or purchaser. Yet, 


%In re List of Delinquent Taxes, New York 
Law Journal, October 26, 1953, p. 881, col. 3M. 
1 Oity of New York wv. Nelson, New York 
Law Journal, May 4, 1954, p. 12, col. 1M, 284 
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one important situation should, in the writ- 
er’s opinion, be pointed up. Assume that a 
person is acquiring a piece of property on 
which there has been erected a house, with 
a garage in the rear, reserving a right of 
The right of 
easement to travel over the adjoining par- 
cels, we 
written agreement, which has been recorded 
in the proper office. The purchaser applies 
to the title title insurance 
covering his property about to be acquired. 


Way or easement. way or 


will assume, has been created by 


company for 


there are numerous 
private or 


Assume further that 


adjoining properties without 
common driveways for ingress and egress 
order for the pur- 
enter or leave his 


necessary to 


vehicles. In 
property to 


of motor 
chaser of 
garage, it becomes cross or 
traverse the side or rear of adjoining prop- 
erties owned by various other persons. In 
the ordinary case the purchaser, upon ap- 
plying to the title insurance company for 
title will be protected against 
any liens, defects or encumbrances insofar 
as they might adversely affect the title to 
the property included in his property lines. 
Yet, in this instance it is equally important 
that the purchaser be protected in his right 
of ingress and egress to and from the private 
garage erected to the rear of his property. 
To do so he must be assured as to the right 
to pass and traverse over the lands of ad- 
joining owners. It is, therefore, essential 
that in addition to the regular title insur- 
ance, the purchaser procure what is com- 
monly called “affirmative insurance.” This 
means that the title company warrants and 
guarantees to the purchaser the right to 
pass over the properties of adjoining owners 
in order to gain access to his garage. The 
title company thereby insures to the pur- 
chaser a right of way or easement for the 


insurance, 


purposes aforestated. 


For the tithe company to render such 
affirmative insurance it becomes necessary 
to examine tax-wise the varicus properties 
of the adjoining owners to ascertain whether 
there are any tax arrears or delinquencies 
on the part of any of the adjoining owners 
at the time when the right of way or ease- 
ment agreement is made and recorded. If 
any one of the said owners is in arrears in 
the payment of his taxes at the time when 
the right of way or easement agreement is 
being recorded and such default in taxes 
continues for a period of four years, the 


A. D. 894, 134 N. Y. S. (2d) 597, 309 N. Y. 94, 
127 N. E. (2d) 827 (1955). 





city, upon the completion of an in rem fore- 
closure proceeding, will cut off any right of 
way or easement of the said property owner 
and thus deprive him of access to his gar- 
age.” That is a very important adjunct of 
the purchaser’s property and without regu- 
lar title and “affirmative” insurance he 
would suffer irreparable damage. There 
have been many instances where property 
owners have been forced to pay a monthly 
rental to the City of New York after an in 
rem proceeding so as to provide a right to 
gain access to the garage in question, based 
on the fact that the city has acquired title 
to the premises of the adjoining owner or 
owners, thus cutting off the right of the 
property owner. In such instance the owner 
also continuously faces the danger that the 
city might put the property up for sale and 
the purchaser at the sale may rightfully 
refuse to permit the owner to cross his 
property. Under circumstances the 
owner of the house and the garage in ques- 
tion has forever lost his right to gain access 
to his garage and the beneficial enjoyment 
of his property. 


What has been said thus far as to the 
effect of an in rem proceeding in its impact 
against an owner of real property applies 
likewise with equal effect as to mortgages. 
Mortgagees have also surfered the brunt of 
this type of proceeding. They have lost 
their right of lien on real property through 
the im rem proceedings. I have endeavored 
up to this point to indicate how the fore- 
closure in rem can directly affect a specific 
piece of property and to show that it can 
also indirectly affect the same piece of prop- 
erty by a sale of an adjoining parcel in an 
in rem proceeding. 


such 


Besides. the issuance of title insurance, 
title companies in the State of New York 
have at all times taken steps to foster and 
support needed legislation, relative to the 
in rem statute, to benefit the property own- 
ers of the State of New York. They suc- 
ceeded in having such remedial legislation 
passed by two legislatures, only to be Jater 
vetoed on technical grounds by the gov- 
ernor, Impetus has now been given to 
continued efforts on the part of title com- 
panies for remedial legislation by reason of 
a decision rendered by the New York Court 
of Appeals on July 8, 1955. This has ref- 
erence to the case previously cited where, 

Town of Harrison v. Campagna, 81 N. Y, S. 
(2d) 257, 193 Mise. 239, aff'd, 83 N. Y. S. (2d) 
236, 274 App. Div. 898; see also Beach Bunga- 


lows v. Bushwick Savings Bank, 133 N. Y. S. 
(2d) 712. 
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by reason of a default in the payment of 
water charges amounting to $887, property 
valued at $52,000 was acquired by the City 
of New York. The court stated as follows: 


“This is indeed a hard case... . Un- 
fortunately, the power to afford relief here 
is not confided to the courts. The result 
suggests the need of legislation liberalizing 
the right of redemption cr giving to City 
Officials the power to ameliorate such ex- 
treme hardships in appropriate cases.”™ 


The inequity of the in rem foreclosure was 
again demonstrated as the judgment therein 
affected the rights of an incompetent, the 
fee owner of a piece of real property. On 
appeal, the case came up for review by the 
Appellate Division, Second Department. A 
motion to open the default in the in rem 
tax foreclosure had been made in the county 
court, and was denied.» The appellate court 
affirmed the order of the county court. On 
that appeal a dissenting opinion was handed 
down by an associate justice (Adel, J.), who 
voted to reverse the order of the county 
court. His opinion reads as follows: 


“It appears without dispute that the tax- 
payer was incompetent for many years, to 
the knowledge of the town officials. Within 
a few days after the town took a deed to her 
property for nonpayment of taxes, the tax- 
payer was adjudicated incompetent and 
a committee of her person and property 
appointed. The committee promptly offered 
to pay the arrears, together with the costs 
and expenses of foreclosure, and to redeem 
the property. The property has not been 
sold by the town, and no rights of third 
persons are concerned. While it has been 
held that the provisions of the Tax Law 
are in the nature of a Statute of Limitations 
which preclude the court from extending the 
time to answer or redeem, I believe that 
the undisputed facts in this case call for 
the exercise of the equitable powers of the 
court by staying the town in its oppressive 
and unconscionable conduct. The town seeks 
not payment of the taxes due but profit 
by reason of the taxpayer’s misfortune.” * 


On appeal to the New York Court of 
Appeals, the order of the appellate division 
was affirmed. An appeal was then taken 
to the United States Supreme Court. That 
tribunal has taken jurisdiction thereof, and 
the matter will be heard in that court 
shortly. 


* See footnote 21. 
* Town of Somers v, Edwin B. Covey, 283 
App. Div. 883, 308 N. Y. 798. 
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| have endeavored to point out some of 
the ineqitities of the in rem legislation. Title 
insurance companies have been alerted to 
the need for remedial legislation to wipe 
out these inequities. Title companies in the 
State of New York have endeavored through 
the New York State Title Association to 
have amendatory legislation adopted which 


will enable the taxpayer who has lost his 
property to apply to the courts for the re- 
demption of his property, upon payment of 
the arrears in taxes, together with interest 
and penalties and other charges to which the 
city might have been put from. the time it 
became vested with the title. [The End] 


What’s New in the Fire Insurance Business? 


By HARRY F. PERLET 


The author is general manager of the 
Interbureau Insurance Advisory Group. 


fMHE TITLE of my paper is “What's 
New in the Fire Insurance Business?” 
If I wished to be facetious, I could say “noth- 
ing.” However, that remark may not be as 
facetious as you think because, in the final 
analysis, the old axiom “there is nothing 
new under the sun” applies to fire insurance 
just as aptly as to other phases of life. 


I realize that you are here to get specific 
information on points which will help you 
in your professional capacity and you are 
not particularly interested in a discussion of 
insurance philosophy and rate theory. Never- 
theless, I would like to digress for just a 
moment into the philosophical field. Is there 
really anything new in the fire insurance 
business? 


We are told that all-risk policies, pack- 
age policies, etc., are new and the coming 
thing. However, even the briefest of re- 
search would disclose that policies of this 
type were known and written in the middle 
1920’s and possibly before that. Incidentally, 
I believe that any student of the business 
would say that at the present time we are 
in almost the exact position we were in 
about 1925 or 1926 and, thus, we find history 
repeating itself, 


The business has gone through a constant 
procession of package policies or so-called 
multiple peril coverages. The extended cov- 
erage endorsement and the additional ex- 
tended coverage endorsement are multiple 
peril contracts in the true sense of the word 
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as are the new broad form and the special 
form. No new coverages have really been 
created, but we have seen primarily a 
rearrangement of the perils included in 
one contract. There are still the same perils 
existing no matter how they are combined. 
This is very similar to the basic 98 elements 
of the universe. > matter how they are 
combined, there are still only 98 elements. 


Thus, while basically there have been no 
great changes in the business, there are 
certain trends which I believe are worthy 
of mention. These can be briefly grouped 
together as a movement towards so-called 
multiple peril policies. These are policies 
which cover more than one kind of insur- 
ance, such as fire and casualty. 


In any discussion of multiple peril cov- 
erages, it is necessary to distinguish between 
what we call package policies and broadened 
coverages. While they are similar in many 
respects, they are not identical. Thus, pack- 
aging is generally thought of as putting two 
or more presently existing coverages to- 
gether in one policy. While this might 
incidentally result in broader coverage as 
to a given insured who purchases some 
of these coverages which he previously 
did not have, nevertheless, it still is not the 
same as actually broadening a given type 
of coverage by adding previously uninsured 
perils, or even going to the extreme of 
so-called all-risk coverages. 


These trends are exemplified by the de- 
velopment of the so-called broad form and 
special form in the dwelling field; the 
commercial or mercantile block form in 
the commercial field and the comprehensive 
dwelling policy and the homeowners poli- 
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cies in the dwelling field. The comprehen- 
dwelling policy and the homeowners 
policies are examples of packaging cover- 
ages without the creation of any new or 
additional coverage. The remaining ex- 
amples are instances of broadened coverage. 
However, even they present nothing par- 
ticularly new, but are merely 
of existing contracts. 


sive 


extensions 


I believe that it might be well to outline 
briefly what these so-called new develop- 
ments are, then refer to some of the legal 
problems which were encountered in their 
development and finally give you some of 
the practical applications. 

The broad form, which has been developed 
for dwelling policies, is a so-called named- 
peril form, which includes the perils of fire 
and the commonly found in the 
extended coverage endorsement. You prob- 
ably already have had some contact with 
all of these perils. In addition, however, the 
form includes several perils which, up to 
now, have not been too widely sold. These 
may be briefly outlined as vandalism, mali- 
cious mischief, rupture of steam or hot 
water heating systems, water damage, falling 
objects, collapse of building, landslide and 
glass breakage. This form is known as 
Form 849 in the New York area and has 
differing numbers in other sections of the 
country. 


perils 


The special form is a so-called all-risk 
form which is applicable to dwelling build- 
It covers against all risks of 
physical except as set forth in the 
exclusions of the policy. In general, these 
exclusions apply to nonfortuitous 
This form is an extension to buildings of 
the all-risk approach which is commonly 
exemplified by the personal property floater. 


ings only. 


loss 


losses. 


The commercial or mercantile block forms 
which are just starting to make their appear- 
ance have not become definitely standardized 
as yet. However, in general, they are all-risk 
policies covering personal property owned by 
and usual to the business of the insured. 
They contain the usual exclusions found in 
all-risk policies, again mostly relating to 
nonfortuitous losses. 


The comprehensive dwelling policy is a 
package policy combining fire coverages, 
theft coverages and a comprehensive per- 
sonal liability coverage. The fire coverages 
are equivalent to the various fire coverages 
now available, including the broad form and 
special form mentioned above. The theft 
coverage is equivalent to the standard resi- 
dence and outside theft policy and the CPL 
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coverage is equivalent to the. CPL policy 
currently sold separately by casualty com- 
panies. Homeowners policies A and B are 
very similar to the comprehensive dwelling 
policy, except that homeowners policy A is 
somewhat more restrictive as respects the 
fire coverage. Homeowners policy C com- 
bines the special building form mentioned 
previously, plus a personal property floater 
coverage on contents and the standard CPL 
coverage. 

Now, what are some of the legal prob- 
lems encountered in connection with this 
trend as exemplified by these policies? For 
convenience, I will break them down into 
headings as follows: (1) underwriting pow- 
ers of companies, (2) rate regulatory prob- 
lems, (3) drafting, (4) acceptance by lending 
institutions and (5) examples. 


Underwriting Powers 


It is axiomatic that multiple peril policies 
can be written only in states having so-called 
multiple line laws, provided that the state 
of the insurer’s domicile also has a multiple 
line law and, further, that the insurer has 
qualified under the law of both its domicile 
and the state where it is operating. This 
problem has now been reduced to the point 
where at present all states permit some 
type of multiple line underwriting and, there- 
fore, the principal limiting factor remaining 
is the charter powers of the insurers. 

Care must be taken to distinguish multiple 
line laws as between those laws which are 
truly multiple line, and include all under- 
writing powers which an insurer may pos- 
sibly possess, and those laws which enumerate 
certain kinds of insurance and then permit 
any combination of only those specific kinds 
of insurance to be written. The distinction 
turns on whether or not the underwriting 
powers statutes contain a so-called miscel- 
laneous or catch-all section. Section 45.11.07 
(10) of the Washington Insurance Code is 
a good example of a miscellaneous powers 
section. This reads as follows: 


“(10) Against any other kind of loss, 
damage or liability properly the subject of 
insurance and not within any other kind or 
kinds of insurance as defined in this article, 
if such insurance is not contrary to law 
or public policy.” 

It is this catch-all clause which adds the 
final brick to the wall of multiple line 
powers. 

Contrasted to this approach is the New 
York statute, which enumerates 22 separate 


IL J— January, 1956 





kinds of insurance. The multiple line part 
of the law then permits an insurer to write 
all 22 kinds, except life, accident and health, 
title and insurance of life for property. 
However, New York law is 
one of specific enumerated powers, regard- 
less of the fact that it is a so-called multiple 
line law, without a miscellaneous powers 
section it is still open to question as to 
whether it contains all of the powers which 
an insurer can possess. This point is very 
important in all-risk as 
tinguished from named-peril policies. 


because the 


considering dis- 


Rate Regulatory Problems 


Passing from the underwriting powers 
problem to the rate regulatory problem, we 
find that one of the principal problems in 
connection with multiple perils policies con- 
cerns the 
or rating 
regulatory 


filing of and approval of rates 
plans under the existing rate 
laws. While multiple line legis- 
lation has been passed in almost all states, 
thus breaking down the cleavage betweer. 
fire and casualty insurance, the rate laws 
generally are still split along the traditional 
lines. This raises several important questions. 


Rate bureau jurisdiction.—W ith very few 
exceptions, presently there are rating bu- 
reaus licensed to rate all or nearly all of 
the perils which might be included in such 
a policy. If we recognize that multiple 
peril policies are a “new kind of insurance,” 
we must also recognize that where an in- 
surer belongs to one or more existing rating 
bureaus, each of which might promulgate 
the rate for a portion of the multiple peril 
contract, it may, nevertheless, evade the 
jurisdiction of any one or all of these bu- 
reaus by combining these coverages and by 
virtue of the above definition call it a “new 
kind” of insurance and not subject to the 
jurisdiction of any existing bureau. 

If we admit the above, then we must 
admit further that a company may use, say, 
the fire rating bureau rates where there is 
no competition, or for some other reason, 
and then add a peril or two, make a so-called 
indivisible contract, and evade the bureau 
jurisdiction where the need arises. Thus, 
an insurer can be either in or out as may 
suit its convenience. 

If we assume, however, that agreement 
could be reached that it was a new kind of 
insurance, we are then confronted again 
with the identical problem mentioned above, 
that is, a shifting of jurisdiction. For ex- 
ample, as a practical matter, it would be 
necessary to add one new peril, such as 
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“termites,” to a fire insurance policy to take 
the policy out from under the fire bureau 
jurisdiction and put it under a multiple 
peril bureau jurisdiction. Then we can add 
one more peril and take it out of the juris- 
diction of one multiple peril bureau and put 
it in another. The confusion which this 
could cause is apparent on its face. 


Licensing of new bureaus.—It is evident 
from the foregoing discussion that if mul- 
tiple peril business is set out as a 
kind of insurance and is thus withdrawn 
from the jurisdiction of existing rating 
bureaus, it will become expedient to estab- 
lish a bureau to rate the 
This is not only to promote an orderly 
development but also to prevent a break- 
down in state regulation which would be 
brought about if the states have to examine 
and process each such filing separately. 


new 


new coverage. 


Admitting only for purposes of argument 
that this might be construed as a separate 
kind of business, we are met with the fact 
that under the all-industry type rate regu- 
latory law only three general types of bu- 
reas are recognized: fire, casualty and 
inland marine. It is true that a bureau may 
be licensed for one of the kinds of insurance 
within each of these broad general classes, 
but nowhere is there a provision for licens- 
ing a bureau which overlaps from one 
broad general into another. This 
should not be construed’ as holding that 
in no event could a given fire rating bureau 
not qualify as a casualty or inland marine 
rate bureau, or vice versa. In fact, under 
proper circumstances, this could be done 
but the bureau would have to obtain two 
licenses. Further, the obtaining of two 
licenses would not give it power to rate a 
“new kind” of insurance because its powers 
under the statute must still be confined to 
the individual fields of fire, casualty and 
inland marine, and the coverages which 
come within each of those compartments, 
and no provision is made for power to 
rate other “new kinds” of insurance. 


class 


Rate filing provisions of rating laws.— 
The third question which is implicit in this 
picture is: Under what section of the law 
can rate filings for this type of coverage be 
accepted and processed? Again, it is neces- 
sary to note that the rate laws apply to 
either fire or casualty insurance and filings 
must be made as either one or the other. 
It is difficult to find a provision whereby a 
multiple peril policy on an all-risk basis 
and for an indivisible premium (other than 
the traditional inland marine coverage) can 
be filed and processed in most states. 


71 





Therefore, you can see that from a legal 
standpoint the providing of broader cover- 
ages or the packaging of policies is not as 
simple as might be supposed from a cursory 
examination of the insurance field. 


Drafting 


established the power to 
write the contract and the rating law under 
which it can be accepted, we are then con- 
fronted with the dual problems of drafting 
the forms and properly rating them, Gen- 
erally, in the case of package policies, such 
as the comprehensive dwelling policy or the 
homeowners contracts, as contrasted to 
broadening policies, we have attempted to 
use the language which has been standard- 
ized for the basic coverages. However, in 
doing this, we frequently find that conflicts 
are created which did not formerly exist 
when the individual coverages were written 
as separate contracts. Thus, for instance, 
liability under your standard fire policy at- 
taches at 12:00 noon; whereas, under the 
casualty policy it attaches at 12:01 a,m. In 
addition, cancellation provisions, require- 
ments in case of loss and several other 
provisions vary as between the coverages. 
it, therefore, becomes necessary to recon- 
cile the various approaches to introduce a 
approach, because obviously there 
cannot, for instance, be two cancellation 
provisions in a single policy. The packag- 
ing of coverages, however, is still the simplest 
drafting problem because basically we use 
the existing coverages. 


Once we have 


single 


It is when we get into the evolution of 
new coverages that we run into difficulties. 
In the field of broadening coverages, gen- 
erally two methods have been used. The 
first, for convenience, we will denote as the 
all-risk approach, whereby the company 
agrees to insure against all risk of loss with 
certain stated exceptions. The other ap- 
proach is what may be denoted as the 
named-peril approach, whereby the company 
agrees to insure the property against loss 
from any of several named perils. 

At first blush it might appear that the 
two could be brought very close together 
because the named-perils contract could be 
expanded to the point where it could almost 
be as embracive as the all-risk form. How- 
ever, I might mention that at one time we 
started out to enumerate perils and had a 
list of about 150 and by no means exhausted 
the field. Assuming that it was possible to 
enumerate sufficient perils to closely ap- 
proximate the all-risk approach, we still 
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have a very fundamenta) difference. This 
lies in the burden of proof. Thus, under 
the all-risk approach, if a company desires 
to deny liability, the burden of proof is upon 
the company to show that a given loss came 
within one of the exceptions for which it 
did not agree to provide coverage. On the 
other hand, under the uamed-peril approach, 
the burden is upon the insured to prove that 
the loss was caused by one of the perils 
enumerated in his contract. I think that 
it is readily apparent that there is a con- 
siderable «difference which can never be 
erased by a mere addition of perils. This 
could either be good or bad, depending 
upon whether you are a claimant or com- 
pany lawyer. 


Another problem has been the develop- 
ment of proper language to express pre- 
cisely the extent of the coverage or the 
exclusion which is being created. Many old 
terms have been used in a new manner 
and many new terms have been incorporated, 
all of which will eventually require judi- 
cial construction. 


Thus, for example, under one of the new 
forms which has recently become available, 
we find reference to “landslide,” “subsidence,” 
“contamination” and “surface waters.” The 
form ostensibly covers “landslide” but it 
excludes “subsidence.” If you refer to Words 
and Phrases, 1 believe you will find that the 
decided cases where these words have been 
used in other fields indicate quite conclu- 
sively that a landslide can be very easily 
construed’ to be subsidence or vice versa. 
Therefore, when you are called upon to 
interpret this contract, as you may well be 
in the near future, you will have a fine re- 
search job, depending upon which side of 
the fence you are on. Similarly, we find 
the use of the word “contamination” in this 
contract. So far as I have been able to dis- 
cover, there are no decided cases on the 
meaning of “contamination” and this could 
provide a field day for our profession before 
we arrive at the limitations of this word. 
The phrase “surface waters” has likewise 
been defined in many noninsurance cases 
and we can find almost as many definitions 
of “surface waters” as we can find cases 
dealing with the subject. Again, in view of 
the flood conditions which have prevailed 
in this area for the past two or three years, 
we can expect a substantial amount of liti- 
gation before the limits of this phrase are 
finally established. 


The typical cigarette burn illustrates. the 
use of an old term in a new way. As you 
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well know, the standard fire policy has long 
been construed to cover only “hostile” fires. 
However, the all-risk policies have generally 
been held to cover so-called “friendly” fires, 
unless excluded, Recently, in drafting a 
new form and in order to make a new 
named-peril policy approach the all-risk, 
it was proposed to add “friendly” fires as 
a peril. Now “friendly” fires have been de- 
fined by court decision in a negative sense, 
that is, as an implied exclusion in the stand- 
ard fire policy or, in an attempt to clarify 
the intent of the standard fire policy, to 
cover only “hostile” fires. However, there 
has never been a positive definition of 
“friendly” fire which would set forth the 
intent and scope of such a peril, and it is 
self-evident that the definition in a negative 
sense could not be safely relied upon to de- 
lineate the entire extent and scope of a 
positive coverage. 


Acceptance by Lending Institutions 


It has been customary fot many years to 
require that the mortgagor carry fire insur- 
ance on the property for the protection of 
both parties. In fact, Section 254 of the 


real property law dealing with construction 
of covenants in mortgages still refers only 


to fire insurance. Within the ‘past 30 years 
the additional requirement of windstorm 
and hail insurance has become fairly com- 
mon, Finally, within the past 15 years, 
many lending institutions are requiring the 
attachment of the so-called extended cover- 
age endorsement. Each of these steps has 
furnished progressively greater protection to 
both parties. Conceivably, the ultimate 
would be all-risk coverage, but this is prob- 
ably too much to ask, at least for all bor- 
rowers and, therefore, something short of 
all-risk coverage will probably always exist 
in this area. 

In this connection and paralleling the de- 
velopment of the protection of the physical 
collateral, it is my understanding that there 
is some movement among lending institu- 
tions in certain sections of the country to 
require a mortgagor to carry a comprehen- 
sive personal liability policy to protect 
against liability losses. In other words, 
while we can’t ask for “cradle to the grave” 
protection, we can ask for the utmost in 
protection consistent with the ability of a 
debtor to pay. 

One of the problems which the lending 
institutions have encountered is how to 
amortize or escrow the premiums on these 
multiple peril policies. Shall they require 
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the insured to carry only a fire and ex- 
tended coverage policy and hold firm to a 
position that they will only amortize the 
payments for such a policy? Will they 
amortize the entire premium for one of these 
“new fangled” things by way of monthly 
payments, or will they amortize only the fire 
and extended coverage premium but permit 
the mortgagor to purchase one of these 
broader policies and make up the difference 
in premium when the renewai policies are 
purchased. I personally believe that the 
more enlightened lending institutions will 
take the second alternative outlined above, 
namely, to amortize the entire premium. 


The second problem concerns the install- 
ment payment of premium of these policies. 
The average premium of the comprehensive 
dwelling policy runs about $275 for three 
years and this requires usually an install- 
ment payment of premium, Many lending 
institutions have resisted installment pre- 
miums for policies of this type but it does 
not seem that there is any legal reason to 
make the requirements for payment of pre- 
mium under this type of policy any more 
stringent than for a straight fire and ex- 
tended coverage policy. In case of fore- 
closure, the mortgagee is in the same position 
to obtain pro-rata cancellation of the policy 
and apply the return premium to the pur- 
chase of a straight fire and extended cover- 
age policy on the building as he would have 
been if he had had a straight fire policy 
to start with. 


I do know that, with straight fire policies, 
if the mortgagor does not specifically pledge 
the unearned premium to the mortgagee, 
there is New York law to the effect that 
the unearned premium on cancellation be- 
longs to the mortgagor on the theory that 
it has a lien on such premium and the mort- 
gagee is not entitled to it. However, even 
if this is the case, he is in no different 
position under a comprehensive policy than 
he would be under a regular fire policy. 


If a lending institution does amortize the 
total amount and by oversight purchases on 
renewal only a fire and extended coverage 
policy on the building, does it thereby be- 
come liable if, let us say, a personal liability 
loss occurs? This is based on the old legal 
theory that the mortgagor is entitled to rely 
on a past course of action and he may safely 
assume that the broader coverage has been 
purchased and, if it wasn’t through some 
negligence, then liability is incurred. 


I believe that it is self-evident that if the 
bank acts as an agent for the mortgagor in 
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procuring the insurance, then it is charged 
with the duty of reasonable diligence and its 
negligence to obtain insurance might create 
liability. However, this is no different than 
the liability which it might incur if it failed 
to purchase straight fire and extended cov- 
erage insurance. 

Again, therefore, we have a possible dif- 
ference in magnitude but not in kind as the 
same problem is present with any type of 
insurance policy. 

The more enlightened lending institutions 
have now seen fit to overcome some of the very 
technical legal objections which have been 
raised by counsel and, in general, are accept- 
contracts. I trust that, if you 
function as counsel for any institution con- 
fronted with this problem, you will refer to 
this portion of my paper and give it favor- 


ing these 


able consideration. 


Examples of Claims 


You might be interested in some of the 
unusual losses which have been paid or for 
which claims were made under ; 
these so-called all-risk policies. 


some ol 


Recently a swarm of bees found their way 
into a furniture store. In order to remove 
the bees with the least damage to the furni- 
ture, it was necessary to hire a beekeeper 
to find the queen bee and remove the swarm. 
This took about two days and in the‘mean- 
time much of the furniture was covered with 
beeswax. Under the all-risk policy this en- 
tire loss was covered. 


You are all acquainted with the very 
elaborate vitreous fixtures which are being 
installed in the modern bathroom. The 
drain in the bathtub in one of these very 
lavish installations became clogged and the 
maid was instructed to pour some drain 
cleaner in the outlet. However, by mistake 
the maid grabbed a can of lye and before 
the error was discovered the bathtub had 
been ruined and had to be removed. When 
a new tub was installed, it was discovered 
that it did not quite match the other fix- 
tures and this necessitated an entire new 
installation. This was also covered under 
the all-risk policy. 


Disposal units are becoming a fairly com- 
mon piece of equipment in the modern 
kitchen. Recently a housewife was washing 
a fruit juicer and dropped the bowl in the 
sink. The pieces went into the disposal 
unit, resulting in a collectible loss under the 
all-risk policies. 
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In still another case a manufacturer had 
knocked-down paper cartons stored directly 
on the concrete floor of a warehouse. The 
cardbvard acted much the same as a blotter 
and pulled dampness right out of the floor, 
resulting in a loss running into several thou- 
sand dollars. 


Another incident which -has some loss 
potential occurred in connection with the 
food market. The robbers 
were surrounded in the market and during 
the fight the police blasted the market with 
tear gas to drive out the thieves. A claim 
has been filed for the entire stock because 
it was alleged the tear gas penetrated the 
stock and ruined it 


robbery of a 


In addition to these specific examples, we 
have the more common ones such as losses 
caused by cigarette burns and _ scorches, 
damage by pets to furniture and rugs and 
buildings, and the valuable 
property through carelessness or mysterious 
disappearance. It has well been said that 
in an all-risk type of policy you are always 
one exclusion behind. 


even loss of 


In order that you will not receive the 
impression that all of these unus!,al losses 
are found under the all-risk policies, we 
have the case of a ceiling falling in a dwell- 
ing, ruining not only the room itself but also 
the contents thereof. This loss was picked 
up under the collapse section of the policy 
as it was writter at that time. In another 
case the unusual (lrought of a few years ago 
in the southern states caused a clay sub- 
strata to dry up. This in turn caused some 
ground movement which resulted in cracked 
walis, chimneys separating from the house 
and similar phenomenon. These claims were 
entered under the special building form. 


The packaging «jf policies and the broaden- 
ing of coverages lias been initiated primarily 
in the dwelling field. We are now starting 
to bring them into the mercantile and in- 
dustrial fields. 1 think that these policies 
are now being sold by the thousands and 
many of them, as I have outlined previously, 
have little or no judicial construction. There- 
fore, I believe tliat in the not too distant 
future you will be} consulted by clients seek- 
ing to determine whether they have cover- 
age under these new types of policies, I 
trust that the foregoing will give you some 
idea of the legal problems which have been 
encountered in developing these coverages 
as well as some idea of what to look for 
and how to approach the possibility of a 
claim under these policies. [The End] 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 





Contract to Cure Patient 


Breached by Physician 


When a physician failed to cure his pa- 
tient within an agreed time by an agreed 
method, he was liable for breach of con- 


tract. The statute of limitations appli- 
cable to malpractice actions did not apply. 
New York. 


The plaintiff's complaint alleged that he 
employed the defendant physician, for a 
compensation not to exceed $150, to oper- 
ate in remove a growth. The 
operation was to be performed by fulgu- 
ration—a procedure which would not in- 
volve entry through the abdominal wall by 
incision. The physician agreed to perform 
the operation in a good and workmanlike 
manner, and also promised that the plain- 
tiff would be cured in one or two days, 
and could leave the hospital in that time 
and resume his work. 


order to 


It was further alleged that the physician 
attempted, in an unskilled and unworkman- 
like manner, to perform the operation by 
fulguration, and that he twice punctured 
one of the plaintiff's organs. A major oper- 
ation was necessitated which included the 
opening of the abdominal wall by incision. 
Plaintiff was hospitalized for approximately 


Negligence 


a month. 
sums of 


He was compelled to spend large 
money for medical and surgical 
treatment, prevented from en- 
gaging in gainful employment for a con- 
siderable period of time. 


The asked damages for the 
doctor’s alleged breach of contract. The 
lower ruled that the gravamen of 
the complaint was in malpractice, and that 
it was barred by the statute of limitations 
applicable to malpractice actions. If the 
action was for breach of contract, it would 
not be barred by any statute of limitations. 


and was 


complaint 


courts 


An appeal was taken. 

New 
decisions of the lower courts, and remitted 
the matter to a court for further 
proceedings. The court noted that a doctor 
and his patient are at liberty to contract 


York’s highest court reversed the 


lower 


for a particular result and, if that result is 
not attained, a cause of action for breach 
of contract results which is entirely sepa- 
rate from an action for malpractice. Both 
causes of action may arise from the same 
transaction. (See Colvin v. Smith, 276 App. 
Div. 9.) While it may be unusual for a 
physician to enter into a special contract 
to cure rather than to undertake only to 
render his best judgment and skill, there 
are occasions when such contracts are made. 


The court said that the plaintiff was not 
seeking to recover for pain and suffering, 
which would be a relevant and material 
allegation if the action were one for mal- 
practice. Instead, the plaintiff asked dam- 
ages based on the alleged breach of con- 
tract. The allegation that he was physically 
disfigured and prevented from following his 
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long time may be one 
which is peculiar to a tort action rather 
than to a contract action, but this allegation 
can not overcome by itself the other alle- 
gations which, taken together, state a cause 
of action for breach of contract—Robins v. 
Finestone. New York Court of Appeals. 
June 2, 1955. 5 Nuciicence Cases (2d) 16. 


occupation for a 


Contractor's Liability 
Analyzed by Court 


Where a contractor dug a large hole for 
the purpose of installing a septic tank and 
a child fell into the hole before the in- 
stallation was completed, it could not be 
said as a matter of law that the contractor 
was not liable for the child’s injuries. 
Florida. 


The plaintiff, a two and one-half year- 
old child, received injuries when he fell into 
a hole which had been dug on another’s 
land by a contractor for the purpose of 
installing a septic tank. An action was 
brought by the child for his injuries. It 
was alleged that the contractor negligently 
left the hole unprotected for several weeks 
with notice or knowledge that small chil- 
dren were attracted to it. The trial court 
entered a summary judgment in the con- 
tractor’s favor, and the plaintiff appealed. 


The state supreme court reversed the 
decision, holding that it was error for the 
trial court to have awarded a summary 
judgment. The court declared that the 
present case was controlled by Carter v. 
Livesay Window Company, 73 So. (2d) 411 
(1954), wherein it was stated: “The test to 
be applied in a case of this type is whether 
a reasonably prudent person should have 
anticipated the presence of children or other 
persons at the place where the appellee 
created a condition that a jury could find 
was an ‘inherently dangerous condition’ or 
a ‘dangerous instrumentality’ like unto an 
explosive substance, an inflammable ma- 
terial, a live wire or a spring gun.” 


The court noted that the contractor con- 
tended that it breached no duty to the child 
as it was not in control of the premises. 


This fact was not controlling, the court said, 
as the contractor had not finished the job 


of installing the septic tank. It stated that 
the liability of the contractor for the artifi- 
cial condition created upon the land of an- 
other while the work remained in his charge 
was exactly coextensive with that of the 
possessor of the land: Reference was made 
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to Volume II, Restatement, Torts (1934) 
Section 384, which reads as follows: 


“One who on behalf of the. possessor of 
land erects a structure or creates any other 
condition thereon is subject to the same 
liability, and enjoys the same immunity 
from liability, as though he were the pos- 
sessor of the land, for bodily harm caused 
to others within and without the Jand, while 
the work is in his charge, by the dangerous 
character of the structure or other condition.” 


It concluded that it could not be said as 
a matter of law that the contractor was not 
liable, as there were material issues of fact 
to be decided. A dissenting opinion was 
filed in the case—Cockerham et al. v. R. E. 
Vaughan, Inc., Florida Supreme Court. Sep- 
tember 23, 1955. 5 NecLicence Cases (2d) 116. 


Glass Manufacturer 
Liable for Defective Jar 


Where an improperly annealed glass jar 
burst into fragments upon being tapped, 
a glass manufacturer was liable for the 
injuries sustained by a packer. Con- 
necticut. 


The plaintiff, a packer in a pickle com- 
pany, brought an action against a glass 
manufacturer for injuries sustained when 
a glass jar burst into fragments. The evi- 
dence showed that in the process of pack- 
ing pickles in the jars, the plaintiff would 
tap each jar on a table in order to have 
the pickles settle down for better packing. 
It was alleged that when one particular 
jar was tapped in this manner, it exploded, 
seriously cutting the plaintiff’s hand. The 
glass manufacturer denied liability, con- 
tending that the plaintiff’s injuries were a 
result of her own negligence. Judgment 
was awarded to the plaintiff, and the manu- 
facturer appealed. 


The state supreme court affirmed the 
judgment for the plaintiff. It noted that 
the testimony of an expert witness indi- 
cated that if a jar, such as the one in 
question, were not properly annealed in the 
process of manufacture, it would be likely 
to explode if subjected to an outside force 
not sufficient in the ordinary case to break 
it. The court concluded that the jury could 
reasonably find that the jar was improperly 
annealed and that, therefore, the manufac- 
turer was liable for the plaintiff's injuries. 
—Trani v. Anchor Hocking Glass Corporation. 
Connecticut Supreme Court of Errors. July 
12, 1955. 5 Neeiicence Cases (2d) 34. 
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LIFE 
Summaries of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 





Air Travel Policy 
Coverage Clause Construed 


An air travel policy which covered death 
“during the one way or round trip stated 
in the schedule for which a transportation 
ticket has been issued” did not cover the 
insured’s death in a private plane which 
collided with an airliner between the por- 
tions of his round trip. Tenth Circuit. 


The insured purchased a round trip air- 
line ticket for transportation from Wichita, 
Kansas, to San Salvador, El Salvador. While 
en route the insured applied for and was 
issued an accident insurance policy in the 
principal sum of $50,000. It provided that 
““njury’ wherever used in this policy means 
bodily injury caused by an accident occurring 
while this policy is in force and resulting 
directly and independently of all other 
causes in loss covered by this policy and 
during the one way or round trip stated 
in the schedule for which a transportation 
ticket has been issued to the insured; pro- 
vided stich injury is sustained (a) in con- 
sequence of riding as a passenger in, board- 
ing, alighting from or being struck by an 
aircraft operated on a regular, special or 
chartered flight . (b) in consequence of 
being in or upon any premises or surface 
vehicle the use of which for passengers is 
provided or arranged for by such airline or 
by the authority controlling an established 
airport.” 


The insured arrived in San Salvador on 
the flight scheduled in his ticket. Ten days 
later he was killed when a privately owned 
airplane, ‘n which he was a guest pas- 
senger, wee “truck as it was taking off from 
the San Salvador airport by one of the air- 
line’s regularly scheduled airplanes. The 
air trip in which the insured was engaged 
was no part of the scheduled flight for 
which he purchased a round trip ticket. 
When the insurer refused to pay the prin- 
cipal sum under its policy, the insured’s 
beneficiary brought an action in a federal 
court in Kansas. Summary judgment was 
awarded to the insurer, and the beneficiary 
appealed. 


Life, Health—Accident 


Held: Judgment affirmed for the insurer. 
The court said that the decisive issue was 
whether the loss occurred “during the one 
way or round trip stated in the schedule 
for which a transportation ticket has been 
issued to the insured.” The parties, it was 
noted, seemed to agree that if the policy had 
used the word “flight” instead of “trip,” 
there would have been no ambiguity in the 
policy and no coverage of the accident. 
The beneficiary contended, however, that 
the words “during the one way or round 
trip” meant that the policy was in force 
from the time the insured left until his 
round trip was completed. She _ further 
argued that any doubts should be resolved 
against the insurer. 


The court declared that the insured is 
charged with the plain ordinary meaning of 
inartistic words, and that words do not 
become ambiguous merely because lawyers 
or laymen contend for different meanings. 
The words “during the trip” without more 
would certainly leave doubt concerning the 
extent of coverage intended, it stated, but 
the policy does not stop there. The cover- 
age clause when considered in its entirety 
makes it clear that the words “during the 
one way or round trip” means air trans- 
portation for which a ticket was issued.— 
Thomas v. Continental Casualty Company. 
United States Court of Appeals for the 
Tenth Circuit. August 6, 1955. 2 Lire 
Cases (2d) 617. 


Short Shorts from the Courts 


Missouri . . Where the plaintiff 
could read and had in her hands the appli- 
cation which showed on its face that the 
accident policy would not take effect until 
issued, upon consideration of the applica- 
tion, by the home office, she was estopped 
from relying upon an alleged misexplana- 
tion by the agent.—Dickinson v. Bankers 
Life & Casualty Company. Springfield Court 
of Appeals, Missouri. November 9, 1955. 
2 Lire Cases (2d) 632. 


Tennessee . . . Where there was no 
evidence to contravene a physician’s testi- 
mony that the insured had suffered from 
cancer for six or eight months prior to 
surgery performed some three months after 
issuance of the policy, there was no jury 
question on that issue, and the court was 
justified in basing its finding on the expert 
testimony.—Union Protective Assurance Com- 
pany v. Winstead. Tennessee Court of Ap- 
peals. November 4, 1955. 2 Lire Cases 
(2d) 615. 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Mortgage Clause 
Violated by Insurer 


The mortgage clause of a fire policy was 
breached by the insurer when it paid the 
amount of a fire loss directly to the 
owners of the insured property, and the 
statute of limitations did not commence 
on the mortgagee’s action against the in- 
surer until the payment was made. Penn- 
sylvania. 


The owners of mortgaged property ob- 
tained insurance on it, and a standard form 
of mortgage clause was attached to the poli- 
The clause specifically stated that loss 
or damage, if any, shall be payable to the 
A fire 


cies. 


mortgagee as interest may appear. 
destroyed the insured premises in 1942. 
Suit was commenced against the insurer 
within one year by the owners of the prop- 
erty, and after protracted litigation, final 
judgment was ultimately entered in favor 
of the owners. in 1949, The total amount 
of the judgment was paid to the owners of 
the property, and no part of this payment 
was ever received by the mortgagee. 

In 1950 the mortgagee brought an action 
against the insurer to recover the amount 
due on the mortgage on the date of the 
payment of the fire loss. The insurer con- 
tended: (1) that the action was barred by 
the statute of limitations because it was 
commenced more than six years after the 
cause of action arose, (2) that the action 
was barred by the limitation contained in 
the policy which barred any action unless 
commenced within 12 months after the fire 
and (3) that the mortgagee abandoned its 
claim against the insurer. Judgment was 
awarded to the mortgagee, and the insurer 
appealed. 


Held: Judgment affirmed for the mort- 
gagee. The court held that the mortgagee 
was not attempting to recover as mortgagee 
under the policies of insurance for the loss 
caused by the fire, but was basing its case 
on the insurer’s failure to recognize its 
obligation under the mortgage clause and 
pay the loss to which the mortgagee was 
entitled. When the insurer paid the pro- 
ceeds of the loss to the property owners, 
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~ it violated the 


provision of the 
mortgage clause requiring payment to the 
mortgagee. 


express 


The court said that the statute of limita- 
tions was not violated as the mortgagee’s 
cause of action did not arise until the in- 
surer breached its contract by making pay- 
ment directly to the owners of the property. 
Thus, the mortgagee’s suit was brought 
within the statutory period. Had the prop- 
erty owners lost their suit on the policy, 
the court added, the mortgagee could not 
have recovered the loss, for it would not 
have brought suit within the time limit pro- 
vided in the policy itself. The court dis- 
allowed the contention that the mortgagee 
had abandoned its claim.—Guarantee Trust 
& Safe Deposit Company, Trustee v. Home 
Mutual Fire Insurance Company of Broome 
County, New York. Pennsylvania Superior 
Court. November 16, 1955. 8 Fire ANnp 
CaAsuaLty Cases 837. 


Short Shorts from the Courts 


Eighth Circuit It was ruled that 
where an insurer agrees to recognize the lessee 
as the owner of improvements and betterments 
on the leased property, the insurer cannot 
refuse to reimburse the lessee for the loss 
of these improvements on the ground that 
the lessee suffered no loss because its lessor 
made complete restoration of the property. 
This opinion affirmed the decision of the 
United States District Court for the South- 
ern District of Iowa, which was reported in 
the September issue of the JourNAL.—Citi- 
zens Insurance Company of New Jersey v. 
Foxbilt, Inc. United States Court of Ap- 
peals for the Eighth Circuit. November 4, 
1955. 8 Fire Anp Casuacty Cases 815, 


Seventh Circuit .. Conflicting affi- 
davits of the parties raised factual questions 
regarding the completeness of the insured’s 
operations at the time of the accident which 
should not have been determined by sum- 
mary judgment procedure.—Ocean Accident 
& Guarantee Corporation, Ltd. v. Aconomy 
Erectors, Inc., et al. United States Court 
of Appeals for the Seventh Circuit. June 
21, 1955. 8 Frere ann CAsuALTy Cases 766. 


Tennessee . . . The evidence sup- 
ported the finding that the fire insurance 
policy lapsed according to its own provi- 
sions before the loss occurred because the 
insured expressly rejected an extension 
agreement.—Randall v. Northern Insurance 
Company of New York. Tennessee Court 
of Appeals. November 4, 1955. 8 Fire 
AND Casua.ty Cases 819. 
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AUTOMOBILE 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Nonadversary Proceeding 
Not Res Judicata 


An action brought by passengers against 
the drivers (codefendants) of two vehi- 
cles involved in an accident was not res 
judicata in a suit brought by one driver 
against the other, for the prior action was 
a nonadversary. proceeding as between 
the drivers. Third Circuit. 


The decedent was killed in Pennsylvania 
in a collision between the automobile he 
was operating and a tractor trailer owned 
and operated by the defendant truck lines. 
His administratrix brought an action in a 
federal court for damages, alleging that the 
truck driver was guilty of negligence which 
proximately caused the accident. Nine months 
after this action was commenced, suits were 
filed in a state court on behalf of the pas- 
sengers in the deceased’s car against the 
administratrix and the truck lines. These 
state actions were consolidated, and the jury 
found negligence on the part of both the 
deceased and the truck lines. The state 
trial judge, however, entered judgment non 
obstante veredicto in favor of the truck lines, 
and allowed the judgment against the de- 
ceased to stand. 

The jury in the federal suit entered a ver- 
dict for the administratrix against the truck 
lines. On motions for a new trial and for 
judgment non obstante veredicto the truck 
lines contended that the verdict in the fed- 
eral court was against the weight of evi- 
dence, and that the state court judgment 
had resolved the issue of negligence, mak- 
ing it res judicata. 


The Third Circuit, however, held that the 
judgment in the state court did not deter- 
mine the action between the administratrix 
and the truck lines, and the judgment for 


the administratrix was affirmed. The court 
noted that since this was a diversity case, 
it would look to Pennsylvania law. After 
reviewing some cases, the court concluded 
that the Pennsylvania courts would follow 
Section 82 of the Restatement of Judg- 
ments, which states: 


“The rendition of a judgment in an ac- 
tion does not conclude parties to the action 


Automobile 


who are not adversaries under the pleadings, 
as to their rights inter se upon matters which 
they did not litigate, 
to litigate, 
supplied. ) 


or have an opportunity 


between themselves.” (Italics 


that the 
problem in 


The unsettled 
said, is whether the parties in 


A dissenting opinion declared 
Restatement rule 
focus but does not 


question, it 


places the 
solve it. 


were adversaries in the 
opinion held that an 
status was created by the issue 
of contribution joint 


the present action 


prior action lhis 
adversary 
between tortfeasors, 
and that the adjudication of fault was there- 
fore binding between them.—Kimmel, Admx 
v. Yankee Lines. United States Court of Ap- 
peals for the July 15, 1955. 
5 AUTOMOBILE 973. 


Third Circuit. 


Cases (2d) 


Unconscious Driver 
Not Guilty of Negligence 


Where the jury held a streetcar company 
liable when one of its cars went through 
a red light due to its motorman’s being 
unconscious, a judgment non obstante 
veredicto and the granting to the com- 
pany of a new trial were proper. District 
of Columbia. 


The plaintiff sued a streetcar company 
for his injuries when a streetcar ran a stop 
light and struck his taxicab. His wife sued 
for loss of consortium. The evidence showed 
that before the streetcar reached the inter- 
section of the accident, its operator was 
suddenly stricken with a convulsive seizure 
which rendered him unconscious. His rigid 
condition made it impossible for the pas- 
sengers to take his foot off the power pedal 
and stop the streetcar until it had run the 
red light. The operator had never had an 
attack of this nature before, and there was 
no evidence to snow that either he or the 
streetcar company had any reason to expect 
the attack. The jury returned verdicts in 
favor of the plaintiffs, and the streetcar 
company made motions for judgment non 
obstante veredicto and for a new trial. Both 
motions were granted, and the plaintiffs 
appealed. 

Held: Judgment affirmed for the street- 
car company. The court based its decision 
on Cohen v. Petty, 65 F. (2d) 820 (1933), 
wherein it was stated: 


“It is undoubtedly the law that one who 
is suddenly stricken by an illness, which he 
had no reason to anticipate, while driving 
an automobile, which renders it impossible 
for him to control the car, is not chargeable 
with negligence.” 
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The court noted that the plaintiffs at- 
tempted to distinguish the present case from 
the Cohen case by the fact that in the other 
case the stricken driver did not violate a 
municipal ordinance while in the instant 
case the streetcar went through a red light 
which was a violation of a municipal regu- 
lation. The plaintiffs, therefore, contended 
that the streetcar company was guilty of 
negligence per se. The court, however, stated 
that the plaintiffs’ argument overlooks the 
fact that the operator was unconscious when 
the streetcar ran the red light—Moore et al. 
v. Capital Transit Company. United States 
Court of Appeals for the District of Colum- 
bia Circuit. September 8, 1955. 5 AuToMmo- 
BILE Cases (2d) 1081. 


Meaning of Term ‘‘Operator”’ 
Decided by Court 


The nonresident employer of a driver 
was held to be an “operator” within the 
meaning of a nonresident motorist stat- 
ute and, therefore, it was error to quash 
the substituted service of process effected 
upon the employer. Third Circuit. 


The plaintiffs, residents of Massachusetts, 
rought a trespass action in a federal dis- 
irict court against the defendant, a resident 
The facts showed that the 
tilaintiffs were involved in an automobile 


cf Massachusetts. 


accident with a car driven by an employee 
of the defendant, and that the employee was 
driving the car within the course of his 
employment at the time of the accident. 
Substituted service of process was effected 
upon the defendant in accordance with the 
provisions of the Pennsylvania Act of May 
14, 1929, Public Law 1721, as amended by 
the Act of May 23, 1949, Public Law 1651, 
75 Purdon’s Pennsylvania Statutes Annotated, 
Section 1201. The pertinent provisions are 
as follows: 


“c 


any nonresident of this Com- 
monwealth, being the operator or owner of 
any motor vehicle, who shall accept the 
privilege extended by the laws of this Com- 
monwealth to nonresident operators and 
owners of operating a motor vehicle, or of 
having the same operated shall, by 
such acceptance and by the operation 
of such motor vehicle within the Com- 
monwealth of Pennsylvania, make and con- 
stitute the Secretary of Revenue of the 
Commonwealth of Pennsylvania his, her, 
or their agent for the service of process.” 
(Italics supplied.) 
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The district court quashed the service of 
the summons and the complaint upon the 
defendant because it construed the term 
“operator” in the above statute as limited 
in meaning to “driver.” Since the defend- 
ant was neither the owner nor the driver 
of the car involved in the accident, sub- 
stituted service was held not to be author- 
ized. An appeal was taken. 


The appellate court reversed the lower 
court’s order quashing the service, and re- 
manded the case. The court noted that the 
purpose of nonresident-motorist statutes is 
to afford to local residents access to local 
courts for suits against nonresident tort- 
feasors, thereby giving the residents an op- 
portunity to bring a suit which they could 
not or would not do otherwise because of 
the many practical, financial and geograph- 
ical obstacles. A construction of the statute 
limiting the meaning of the word “operator” 
to “driver” would mean that the legislature 
intended to allow substituted service upon 
some tortfeasors but not others, the court 
said. If the facts of the present case are 
as alleged, the defendant is just as liable as a 
tortfeasor as is the driver. 


The rule of construction applicable to 
this case is to give effect to the will of the 
legislature. The court concluded that the 
term “operator” must be construed to in- 
clude one who neither owned nor drove 
the car involved in the accident but who 
was responsible for its presence on the 
highways of the state-——Eckman et al. v. 
Baker et al, United States Court of Appeals 
for the Third Circuit. August 19, 1955. 
5 AutToMoBILE Cases (2d) 1079. 


Short Shorts from the Courts 


Idaho . . . Although a bus driver did 
not have express authority to transfer pas- 
sengers from the disabled bus to a private 
automobile, it was for the jury to decide 
whether he had apparent authority.—Clark 
v. Tarr. Idaho Supreme Court. May 10, 
1955. 5 AuromosiLte Cases (2d) 1096, 


New York . . . Where the owner of an 
insured automobile was a passenger in his 
own car, which was driven with his con- 
sent by another, and an accident occurred, 
the owner's insurer was liable to indemnify 
the “other insured” against the suit by the 
“samed insured,” since the policy in no way 
expressly excluded such a situation from 
coverage.—Aetna Casualty and Surety Com- 
pany v. General Casualty Company of Amer- 
ica. New York Supreme Court. May 10, 
1955. 5 Auromopite Cases (2d) 995. 
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In HIS STUDY “ ‘Caused by Accident’ as 
Used in Comprehensive Liability Policies,’’ 
J. W. Wheeler, member of the Texas bar, an- 
alyzes the important cases dealing with the 
definition of the word ‘‘accident’’ which have 
led to confusion in the liability field. 


THE TOPIC ‘improving Doctor-Lawyer Rela- 
tionships’’ will be presented by Albert Aver- 
bach, New York attorney. The author discusses 
a problem which is of considerable importance 
to insurance company lawyers. 


tN 

EpucATION and the New Profession”’ will 
be discussed by Dr. H. Wayne Snider, who 
states that changes in the world about us have 
created an opportunity for the development 
of a new profession—that of the risk manager. 
Included is a discussion of the ideal risk de- 
partment. 

* 


Cominc to the readers is an analysis of the 
payment of institutional debts to small estates 
and minors. 





® 


Insurance Law Reports 


AUTOMOBILE Ties are individual units of the 
CCH INSURANCE LAW REPORTS for the 


insurance spheres of widest interests. 


NEGLIGENCE 


Each selective unit covers the new deci- 


* > . . . . a . . 
sions from all higher jurisdictions in its own 


FIRE particular province. 


AND CASUALTY 


For selective reporting of new insurance 
° cases, to get the latest decision first, de- 


LIFE. HEALTH pend upon this different, fast, authoritative 
AND ACCIDENT reporter. 


Selective « Prompt ¢ Convenient 


Write for Complete Details. 


COMMERCE, CLEARING, HOUSE, INC., 


AR ANN ANN CLEARING, KLOUSE, 


PUBLISHERS of TOPICAL LAW REPORTS 


S22 FirrH Ave. 4025 W. PETERSON Ave. 1329 E STREET, N. W. 
NEW YORK 36 CHICAGO 30 WASHINGTON 4 





